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INTRODUCTION, .

79 O onr late Troubles the Publick dsin~
- debxed for the following Papers, ifthey

are of Value to create a- Debt, - After: many
«difconfolate Hours, the Author took Courage
to apply himfelf to fome Stady, which might
divert him from brooding over the Diftrefles
of his Country. One Subjetled to another,
- till a- Sort of Work grew unnder his Hand.
His only View at firft was private Amufe-
ment, nor at prefent does he efteem the Thing
of Value to be made publick for its own Sake. -
But he confefles, he has at Heart to raife a
Spirit in his. Countrymen, of fearching into
their Antiquities, thofe efpecially which regard
. the Law and the Conftitution ; being ferioufly
~ convinced, that nothing will more contribute
than this Study, to eradicate a Set of Opinioas,

which, by Intervals, have difquicted this fland

for a Century and an Half. If thefe Papers

have the Effe@ intended, it is well: If not,

they may at lealt ferve to bear Teftimony of

fome Degree of Firmnef in the Author, whe,

' ' amidt



INTRODUCTION.

amidft the Calamities of a Civil War, gavé not
over his Country for loft ; but trufting to a good
Caufe, and to good D:fpoﬁtlons in the Bulk
of his Countrymen; was able to compofe

his Mind ta Study, and to deal in Speculations,
‘which are not relifhed, but in Tnnes of thc

‘greateft Tranquﬂhty.

- Edinburgh .
zoth Nov. 1746.
Hexry HoMme.

of
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"ESSAY L

Of the Introduttion of the FEuDAL Law:
into SCOTLAND. -

T HE Introdu®ion of the Feudal Law
. into Scotland is an Event, which
makes not fuch a Figure in our Hi-
flory asit ought to do: It is mentianed in-
deed by mo# of our Hiftorians, but dryly
and curforily, as if it were an ordinary Inci-
dent. Andyet, asthe Story istold, itappears
to be a very fingular Revolution, for which.
no adequate Caufe is affigned. If Credit can
'be given to Hiftory or Tradition, we were
ance a free People; nay, we are reported to
have been fierce and untamed, our Nobles of
great Power, and generally tao mighty for the
Sovereign,. Now, asitisthe Plan of the Feu-
dal Law, to beftow the whole Land Property
upon the King, and to fubject the Bulk of
the People to him in quality of Servants and
Vaffals; a Conftitution fo contradiGory to all
the Principles which govern Mankird can ne-

A ver




2 OF THE INTRODUCTION

ver be’ brought about, one fhould imagine,
without Violence, whether Conqueft from
without, or military Force from within: Yet
peither of thefe Caufes is affigned by our “Au-
thors, nor will the Hiftory of Scatland admit
of {uch Suppofitions ; for no Period can be af~'
figned, during which the Feudal Law might
have been introduced, where there are any
"T'races of Conquett, or of military Power, fuffi-
gient to inforce fo unnatural a Conftitution.

AvLy our Hiftorians are agreed, that this
Bcvoluuon happened in the Reign of Mal-
eolm 11, and they are alfo pretty much agreed

upon the Circumftances which brought it
about, This King had been engaged in- fierce
Wars with the Dares, which, after various
Fortune, ended in driving the Invaders out of
this Part of the Ifland. Many of his Nobles
had done him notable Service ; and, tq re-
ward their Fldchty, (tis faid) he divided all
the Crown Lands amongft them. And fo
giccumftantiate is the Story, that *tis ‘averred
he retained no Lands to h1mfclf but the

Mute-




OF THE FEUDAL LAW. §
Mute-bill in the Town of Scoon. A very
extenfive and unprqcedcnted Piece of Libera-
lity. But what follows is ftill moré difficult
to be believed; That the Lords, to teftify
their Grautude, gave and granted to their So-
vereign, and to his Heirs for ever, the Ward
atid Relief of their Lands with the Marriage
of their Heirs, -This is a fhort Way of ex-
prefling a thing, which bears this obvious
‘Meaning, that all the Lands in Scotland were
farrendered to the King as his Propefty ; that
all the great Men came under perfonal Obli-
"gations to be his Servants and Vaffals; holdiny
only the Poffeffion of the 'Lands which they
‘had furrendered, for Suftenance of themfelves
and their People, ready upon all Occafions to
fight his Battles. There are few Examples of
fo warm Returns of Gratitude among Indi-
viduals; but, in a whole Nation, altogethet
incredible, T fhould be fhock’d with fuch
Liberty of Fiction in a Romance. There~
fore laying afide this Account oftthe Matter,
‘as utterly improbable, the Defign of this Ef-
hy is to bring together fome Circumflances,
- Az whence
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-whence probable Conjectures may be formed,
.at what Time, and after what Manner, the
-Feudal Law was introduced into Scotland.
I fhall firft endeavour to fettle the Time of
Introduction, as it may give Light to the other
.Bragch of the Difquifition ; and I muft confefs,
that, notwithftanding the concurring Tefti-
.monies of all our Hiftorians, I entertain fome
- Doubts whether the Feudal Law wasintroduced
.into Scotland fo early as in the Reign of Malcalm
II. What tome brought thijs Matter firft un-
.der Sufpicion, is 2 Fa& that can be made
- .extremely evident. 'When one dives into the
-Antiquities of Secotland and England, it will
appear that we borrowed all our Laws and
Cuftoms from the. Engli/b. No fooner isa
Statute enacted in England, but, upon the
irft Opportunity, it is introduced into Scoz-
Jand; fo that our oldeft Statutes- are mere
,COPICS of theirs. Let the Magna Chartabe put
Jnto the Hands of any Scotchman, without
giving-its Hiftery, and he will have no Doubt
‘that he is reading a Colleion of Scozch Sta-
tutes or Regulations. Now it is a Point fettled
' among

"H‘ .




.OF THE FEUDAL LAW. %

among the beft Engli/b Antiquaries, That the
Feudal Law was introduced into England by
William the Conqueror. I need not f{pend
Time upon this Topick, after what is faid by
the accurate Spelman, and by our Country-
man Craig. Joining thefe two things toge-
ther, a- ftrong Prefumptxon arifes, that the
Feudal Law made its Progrefs from England
to this Country, as all the Englifb Statutes,
making Improvementsand Alterations upon it,
certainly did. But this Prefumption receives
additional Force, when it is confidered, that
if we had the Feudal Law before it came into
England, it muft have been taken ffom fome
other People than the Normans, with whom
we had no Intercourfe. Upon that Suppofi~
tion, we muft expe to find the Feudal
Cuftomsin Scotland, after the Days of Wil
Jiam the Conqueror, fomewhat different from
what they were in England, as -the Feudat
Cuftoms were very different in different Na-
tions. - What we had in Scot/and muft have
been formed upon the Plan of thofe of the
Coutetry from which we borrowed them,

_perhaps
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perhaps a little varied in our Praice. Yet;
upon Inquiry, we find no fuch Difparity as
" ‘we ought to expe from the Suppofition.
On the contrary, I think it may with Affu-
rance be pronounced, that the Feudal Cuftoms
in England and Scofland were precifely the
fame, for a Century or two after the Days of
‘William the Conqueror. This Congruity be-
twixt the Laws of the different Countries
affords Evidence, as high as Probability can
go, either that we borrowed the Feudal Law
from England, or, that they borrowed it from
us. 'The latter is not maintained by any Au-
thor; nor is there any Foundation for the Af-
fertion, it being as well vouched as any Point
can be, of that Antiquity, that William the
Conqueror brought the Feudal Cuftoms along
with him from Normandy: And it is certain,
he had no Intercourfe with Scotjand, unlefs in
in the Shape of Enmity and War.

In fair Reafoning it muft be yielded, that
the Circumftance now mientioned ought to
create a Sufpicion, that the Feudal Law is not

- 4 ~ of




OF ‘THE FEUDAL LAW, ]

of fuch Antiquity in Scotlandas is generally
believed. But it will be faid, that Doubts and
Sufpicions, however great, muft yield to po-
fitive Evidence; and that we have not only
the Authority of all our Hiftorians for the
Fa@ above mentioned, but fill 2 more CONw
vincing Evidence, the Laws of Malkolm 11,
ftill extant, which bear, ¢ That King Mal.
“ colm diftributed all his Lands in Scotland
among his Men ; referving nothing in Pro-
‘ perty to himfelf, but the Royal Dignity,
“ and the Mute-bill inthe Town of Sceom,
* And all his Barons gave and granted to him
¢ the Ward and Relief of the Heir of ilk
#¢ Baron, for the King’s Suftentation.”

Tuese Authorities appear to be of Weight,
and fhall be handled deliberately. Suppofing
the above mentioned Laws to be thefe of
Malcolm 11. the Difpute isat an End, and the
Evidence complete, not only upen account of
the above cited Paffage, but becaufe in thefe
Laws frequent mention is made of Feuda]
Cuftoms, fuch as the Office of Chancery,

. Charters,
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Charters, Safines, Barons holding of the King,
Knights holding of Barons, and others hold-
ing of Knights, &¢. But when I weigh this
Evidence of the Antiquity of the Feudal Law
in Scotland, 1 perceive one ' Circumftance
wanting to make it complete. That thefe
are the Laws of King Malolm cannot be de-.
nied ; they have in all Ages been reckoned
authentic, and King Malco/m is mentioned in
the Bady of the Work: But it may be con-
troverted, whether thefe are the Laws of
Malcolm the 1. We had four Kings of the
- Name of Malcohn ; and we have no Autho-
sity,. but from the Title, to afcribe thefe
Laws to the fecond of that Name ; But at
what Time, or upon what Evidence this
Title was added, we are altogether uncertain.
The Tide in the printed Cepy is obvioully a
poft facto Work;; foritrunsthus:  The Laws
“ of King Malcoln Mackenneth, fecond of
« that Name, who was Son to Kemzerh the
“ Third, and began to reign in the Year of.
“ the Creation-of the World 4974, and of
¢ Chrift 1004. Thefe Laws are authentic,

" < e




OF THE FEUDAL LAW. ¢
« " This Title proves only, that Skeen
the Publither believed thefe to be Malcoim
the I1.’s Laws : Upon what Evidence he does -
pot fay, nor can it well be gathered, if it b2
not what arifes from the Title given to'the
Manufgript Copies, which in all Probability -
had no better Foundation than a vague Tras
dition. : ' : E

But I chufe not to reft upon negative
Arguments. There is Evidence the moft con-
vincing, that Malcolm the II. was not the Au-
thor of thefe Laws: This Evidence is drawg
from the Waork itfelf, wherein frequent men-
tion is made of Earls and Barons, of the
Chancellor and his Court, Coroner, &¢. none
of which Names, in all Probability,- had a
Being in the Time of Malcolm 11. The Court
‘of Chancery was not known in England be-
fore William the Conqueror; and it is not
“probable we had it before his Tirhe. But
“more pofitively, ‘tis a Fa&: agreed-upon by
all Writers, that it was Malko/mI1. who cro-
ated the firft Barons and Barls. Dempfler

' B the
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the beft of our Antiquarians, p. 120, Mal-
colmus tertius, fublato Maccabaes tyranno, reg-
num lcgzttzme Sibi debitum occupavit, quod ut
grnaret umica cura incubust : tunc et a pree-
diis mobilibus momina quifque fumpfit, et cum
magna frequenfque nobilitas S. Margaretam
ex Hungaria et Anglia fecuta in Scotia confe-
diffet, [plendorem novo fuo principatui adds-
turus, Barones et Comites creavit, Before the
Days of Makolm 11I. Thane was the only
Name in Scotland by which the Nobles were -
diftinguithed. Turn over the Hiftorians, and
.ghere will not be found anywhere mention of
the ‘Title of Baron before his Time, nor of
Earl. All were called Thanes, fuch as the
‘Thane of -Fife in MacBeath’s Time, Thane
" of Rofs, Thane of Sutberland, Thane of Casth-
ngfs, &c. but from Malcolm Canmore’s Time
downwards, not a Word of Thane; all
_the great Lords are either Earls or Barons.
Here -then the Evidence is compleat, ‘that
thefe Laws are not of a more ancient Standmg
.than the Reign of Mdlcolm Conmore, and. to
him _therefore they muft be reflored: .Far
. 4 they




OF THE FEUDAL LAW. 11

~ they are the Laws of one King Malohn, and
’tis more probable they are his, than the Laws
of his great Grandfon Malkolm 1V, before
whofe Time the Feudal Law was certainly
introduced into Scotland. .

Havine difcufled this Point, the Argu-
ment drawn from the Authority of the Hifto-
rians will be eafily got over. We have no
Author who wrote in the Days of Malcolm
Canmore, nor for many Ages after: There«
fore, as our Hiftories reft upon no better Au-
thority than Tradition, *tis not furprifing;
that an Event which happened in the Reigan
of one King, fhould be afcribed to a Prede-
ceffor of the fame Name, there being a:pre-
vailing Bias in moft Nations to carry back
their Antiquitics as far as poffible. But the
Matter does not reft here, the Error of thefe
Hiftorians may be dete®ed from their own
Writings. Heclor Boece, for Example, wha
afcribes the Introdu@ion of the Feudal Law,
as aforefaid, to Malco/m11. adds with the fame
Breath, that it was Malco/m II. who divided

B2 Scotland
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$cotland into .Baronies. We have therefore
this Author’s Teftimony, that the fame Mal-
¢im introduced the Feudal Law, who divided
Scotland inta Baronies. This was certainly
Malcolm 111. And Buchanan, tho’ for the moft
Part he implicitely follows Heéfor Boece, yet,
in telling the above Story, exprefles a Doubt,
and inclinies to think, that we had the Laws of
Ward and Relief rather from the Eng/; /b and
Normans,

TuAT 1 may leave nothing untouch'd,
which concerns a Point of fuch Importance
in the Antiquities of this Country, I proceed
to fome. other Confiderations, which I per-
ceive may be made Ufe of to fupport the high
Antiquity of the Fendal Law in Scotland. One
is made Ufe of by the learned Craig to that
very End, Multa tamen funt que me movent,
ut hoc jure ([tiz. feudali) nofirates ufos pu-
< tem, antequam Angli eo uts caperint. Ho,
enim certiffimum eft, nos purius boc jus babere
quam Vicinos 3 ut in rivulis aquaram qui qua
propiores fint fonti five jmturzgmz e0 funt pur

norn




OF THE FEUDAL LAW. 13

riores. ‘This Author probably had in view
the Feudal Cuftoms, as they fubfifted in his
own Time; and ’tis very true, that in Eng-
Jand the Feudal Law began fooner to decline
than it did in Scotland. Arts and Induftry

flourithed in that Kingdom long before they
had any Life here ; and I have obferved elfe-
where, that the ftri&t Regulations of the Fen-
dal Law, are in a great Meafure inconfiftent
with the Arts of Peace. But if Craig had
under Confideration the Feudal Law, as prac-
tifed in this Ifland for fome Ages after the
Time of William the Conqueror, he is un-
doubtedly in a Miftake, The Feudal Law,
" during that Period, was precifely the fame in
both Kingdoms, fo far as we can gather, by

comparing the ancient Statutes and Law-books
of England and Scetland. :

Tue Regiam Majefatem, the oldeft In-
ftitute we have of our Laws, is generally be-
lieved to have been compiled in the Reign,
and by the Authority of David the I. And,
as it contains a full and accurate Syftem of

aur
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our Feudal Cuftoms, a probable Argument
may be fuggefted from it, that the Feudal
Law had a Beginning in Scotland before the
Days of Malcohm Canmore. For, if the Feu-
dal Law was introduced by that King, there
is no Probability it-thould make fo fudden a
Progrefs, as to be ripe for a regular Inftitute
in the Days of his Son Dawvid. This is not
agreeable to the natural Courfe of things,
and therefore not readily to be credited. Law
is but of flow Growth, efpecially among a
rude People, more addicted to the Arts of
War than of Peace. And yer, whatever be
the Ara of the Regiam Majefiatem, it appears
from it, that the Feudal Law was brought to
a confiderable Degree of Perfetion in Seot-
Jand at that Time. The Argument is weigh-
ty ; and we muft either give the Feudal Law
a more early Date in Scot/and than the Reign
of Malcolm Canmore, or the Regiam Mijefia-
tem a later Date than the Reign of Dasvid 1.
With regard to this Matter one thing is certain,
‘that the Regiam Majeflatem was compiled in
‘the Reign of one of our Davids, The Au-

thor,




OF .THE FEUDAL LAW. 13

thor, whoever he be, declares in his Preface;
¢ That he was commanded by King David
“ to compile this Work, with .the Counfel -
‘“ and .Advice of the whole Realm, that all
¢ the Inhabitants thercof might learn and
“ have Knowledge of the fame.” What re-
mains is to determine which of the Dawids
this was. If the Reader will indulge.a thort
Digreffion, 1 fhall make it evident, that it
was .David the 1I. who. reigned two Cen-
turies :later than the other, the Diftance of
whofe Retgn from that .of Malcolm Cenmere
affords fufficient Time for the Ripening of
the Feudal Law. All the World knows,
that the Roman Law, after 'being busied in
Oblivian for Ages, came to be reftared in
Italy by:an Accident. The very Books of
that Law were underftcod to be loft paft
Recovery, till a Copy of the Pande@®s was
found in the Town of Amaiphi anno 1127.
by Lotbarius the Emperor, when he. took
that Town, in the War he carried on #gainft
Rodger King of Sicily and Nepls. The
Knowledge of it increafed o faft, that it was
taught
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taught publickly by Paccarius at Oxford about

the Year 1150, during the Reign of King

Stepben. This was as fwift a Progrefs as any

Science can be fuppofed to make ; and there-

fore no Probability we had it in Scot/and be-

fore that Time, nor confequently in the Reign

of David theI. who died in the Year 11353,

Thefe Fa@s will give Light to the Subje& in

hand. The Author of the Regiam Majefia-

tem appears to be well acquainted with the
Civil Law, and frequently appeals to it as to

known Law. See /b, 2. c. 16, § 2. The

Regiam Majefiatem therefore, compiled when

the Knowledge of the Civil Law was fpread
through Scotland, could not have a Being in.
the Days of David 1. and confequently the
Argument is conclufive, that it was compiled
in the Days of David II.

. Trus I have endeavoured to make out,
~ that the above remarkable- Revolution in our

Land Rights happened in the Reign of Mal.
colm Canmore. And it muft afferd an additional

Degree of Convittion, that were one reduced
to
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a2 Conjegture, the faid Reign would be pitch-
ed upoa before any other, for the Introduction
of the Feydal Law. This Law was brought
into Enxgland, by a Conqueror, at leaft one
who treated his new Subjects as a conquered
People. It is evident, that the poflefling of
Land by Tenure, throws great Weight into
the Scale of Royalty ; and: therefore, it will
rot be furprifing, that a neighbouring Prince
awho yndeiftood - bis own Iatereft; fhould en-
deavour to copy after for good an Example;
At the fame time, there never was in the
Reign of any of our Kings, {uch a Conflux of
Strangers into Scotland, as in the Days of
Malcolm Canmore ; Englifb efpecially, fome
of the higheft ‘Rank. By them the Fathion
was begun of Sirnames, many of which res
main at this Day with oor moft illuftrious
Families. 'Twas to keep Pace with England
that the new Titles of Earls end Barons wers
introduced ; and we may readily believe, that
a politic King, who underftood the Arts of
Government, would not ftop fhort, bpt endea. .
vour alfo to introduce the Feudal Law, which

- C ‘ he
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‘be faw would tend grcatl'y to increafe his
Power and Authority. And the Conviction
‘founded upon thefe Circamftances turns ftron-
ger and ftronger, when we confider, that
the Pra&ice of giving Charters of Lands,
is by our Antiquarians univerfally afcribed
to Malcolm Canmore. Many of our  old
Families pretend to have had Charters from
that King, but none before his Time. Now,
fuppofing the Feudal Law to have been as
old in Scotland as Malcolm 11, 'tis fcarce fupe
pofable Charters would be of a later Date, as
fuch Writs feem to be neceflarily cgnnected
with Feudal Grants,

AnD this leads to the fecond Branch of the
Enquiry, by what Means, and after what
Manner were the Nobles prevailed upon, not
only to part with their Lands, but to fubje&
themfelves perfonally to Feudal Service ?
However the Thing might be at firft difgui-
fed, the total Surrender of Lands to the King
during the Minority of an Heir, and the Year’s
Rent payable at the Entry of every Heir,

- - were
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were no flight Perquifites to be yielded rathly.
The Matter is dark; and Hiftorians have
touched it fo flightly, that we have few Cir-
cumftances to build ConjeCtures upon. And
it. makes. the Story flill more myfterious;
that we bave Vouchers of -extravagant Do«
pations of the Crown Lands by David 1. in
favours. of the Church. I cannet eafily re
concile this with the Story told, that King
Mazlcolm gave away the whole : Crown Lands;
seferving nothing to himfelf but the Murebil}
of Scoon. *Tis trae, there might have been:
Forfeitures in the Interim ; and if any one is
fatisfied with this Solution, I have nothing to’
obje, only the Interval betwixt the Reigns of
Malcoln Canmore ard of his Son David 1. is,
I'm afraid, too fhortto make this Solution be
generally relithed. At the fame Time, King
David's Liberality to the Church is condemn-:
&d by every Writer as truly unjuft, with re,
gard to bis Succeffors, who were thereby de~
prived of their Birth-right, @iz. the Patrimo~
#iy of the Crown : And yet the Charge is fearce’
wcll founded, .if in Falt nothing was given:

Ca awayy
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. away, but forfeited Lands, which every King
is privileged to difpofe of at his Pleafure. : "

. I.caxyor readily bring myfdf to believe,
thar Mulcalm Conmeré gave awsy . the whole
Crown Lands, as is related. And on the
gthet hand, I cin as little bring myfelf to be«
lieve, that by any Means lefs than abfolute
Force, could the Bulk of the Naton be
brought to fabmit to an A& (o vifibly preja-
dicial to them, thatof furrendring their whole
Laads to the King, and their Perfons slfo,
referving only the Ufufrut, in Name of
Wages, for Services to be performaed by them. -

 Iva Matier fo dark and intricate, I date
vetture no further; than to fuggoft a few Con-.
jetutes, Befare the Feudal Law was known:
in Scotland, ¥ take it for granted, that our-
People held their Lands without “Writ, and-
that Poffeflion was the Circumftance which.
determined the Property.of Lands, asat this
Day it does of Moveables. Some' Traces oft
this we-have rcmammg in the Orkney Iflandsy

- - where
- A
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wheke the Feudal Law is fearce yet fally eftas
blithed. If inftead of intsoducing 2he Feudal -
Law, all at once over the whole Kingdom,
it fhall be fuppofed, - that Malolm Canmore
did no more but lay the Foundation of a Build<
ing, which was finithed by his Succeflors, the
Thing will be eafily credited : And touch«
ing the Engines made Ufe of, we need not
be at a Lofs, for we-are diretted to them by
our Authers, It was cortainly. the Crown
Lands which were made Ufe of as the Bait
20 allure the Nobles. A prudent Diftributie
on of Part of thefe Crown Lands, without
fuppofing the whole. to be aliened, would go
a great Way. No Perfon upon whom Crown'
Lands were beftowed, could refufe to hold
them apon any Conditions the King was plea~
fed to impofe. Here was a Beginning given
to the Feudal Tenure, If the Gift was con~
fiderable, the Receiver could not handfomely
avoid allowing his own Eftate to be ingroffed
in the Charter, fuppoﬁng the Thm 1o be de-
thanded-of him. And fach Stratagcms would’
not be overlookcd by an artful -Monarch,’

. - Who

B 3
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who had it at Heart to make the Fcudal Liw
umvcrfal in his ngdom. :

" Malcoln had. anothcr Engmc at hand Ic
was this King uncontravertedly who introdu-
ced the Titles of Earl and Baron." Poffibly
he had a further Defign in this, than merely to
emulate the Splendour of a neighbouring Court.,
Our Forefathers were fond of Titles, and were.
delighted with Shew and Equnpage If fome
were tempted by a new Title to give up their,
Independency, and to accept of their own:
Eftates as a Gift from the King, holding of
bhim by military Tenure, we fhall cecafe to
wonder at the unequal Purchafe, when we fee
fo many in later Times renouncing their Inde~
pendency, and giving themfelves up as Slaves
to a Court for Ribbands and Garters, ftill more
empty Geugaws, if poffible, than Titles of
Honour.

Tue Foundation being thus happily laid,
our Kings had many Opportunities to carry on.
the Work., Our Forefathers were a fierce
and reftlefs People ; Property was in a conti-

nual
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‘nual Flux by Forfeitures ; and *tis probable,
‘that the Bulk of the Terra firma of Scotland
has, by that Means, pafled through the Sove-
‘reign’s Hands one time or other. 'This afforded
ample Means of extending the Feudal
‘Law further and further, as Care was always
taken to make out Gifts of Forfeiture in the
Feudal Form, '

ONE other Caufe there was of the Growth
of the Feudal Law; which, tho’ working
filently and imperceptibly, had I'm perfuaded
a more extenfive Effe@t than all the other
Caufes combined together.

Manxkinp, efpecially in ignorant Ages,
are governed by Cuftom and Habit. By the
Growth of the Feudal Law, a- Charter cer-
tainly came to-be confidered as the moft - fo-
lemn Title to Land, fo as to give to Poffeffion
alone, without a Charter, but a flender Hold
of the Imagination.  Perhaps this had no re-
markable Effe@ with regard to old Poffeffors.
But ﬁngular Succeflors, whether Creditors or

' Pur-
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Purcbafcrs were in 3 different Cafe, - People
who part with their Moncy will not be’ rea-
dily fatisfied with any Title that is not ef the
beft Sort. ‘Thus, after ‘introducing the Com.-
merce-of Land, we may truft that Charters
were-multiplied exceedingly., For whatever
Security a Family might have from a long
" continued Poffeffion, the Notion would in
time .be firmly eftablithed, that there was
po fecure Manner of transferring Land Pro-
pcrty but by Charter and Safine.

. In fhort my ConjeGure is, that the Feuda]
Law was not introduced all at once, as our
Authors infinuate, but by Degrees. And
what L have often heard, favours this Conjec-
ture, that fo late as the Reign of ‘fames VI,
there were landed Gentlemen in Scatland who
pever had accepted of a Charter.

Ir T am not deceived, this was a Meafure
the moft politic, and of the greateft Fore-
caft, that ever was contrived. It wasa bold
Game for the King to play away his Crown
Lands for a {mall Confideration in hand ; but

the
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‘the Profpe@ was fuir, as no Conftitution does

more firmly unite a Péople with their Sove-
reign, than that introduced by the Feudal
Law, nor gives the Sovereign fuch an imme-
diate Hold of the Perfons and Property of his
Subje@s. Our Hiftorians give us to undeftand,
that a prevailing Defire to fupport the Dignity
of the Crown, gave Rife to the Feudal Law
in Scotland. 1'm forry to obferve, that Inftan-
ces of publick Spirit, even among Individuals,
are rare in our Hiftory. But I have read of
no Inftance of an univerfal public Spirit
through a whole Nation, fufficient to bring
about fuch a Revolution ; one excepted, among
the Lacedemonians, in the Days of their King
Lycurgus (a).

(@) Nor is the Evidence of this Piece of Hiftory alto-
gether above Exception.  Xemophon, who writes a Trea-
tife upon the Spartan Government, has not a Word of
it.

D ESSAY






ESSAY IL
CoNsTITUTION of PARLIAMENT.

BY the Feudal Conftitutions, every Su-
perior had a JurifdiGtion within his
own Territory : His Vaflals were obliged to
attend his Courts, and it was theéir Province
to try all Caufes, Civil and Criminal, in Formi
of a Jury or Inqueft. Such is thé Conftitution
of our Country Couits to this Day, held at
ftated Times by the high Sheriff, iri Name of
the King ; the Crown Vaffals beinig all of them
bound fo appear under a Penalty, each in the
Court of the County wthin which his Lands
are fituated, The Parliament is the King’s
Court for the Kingdom in general, and con-
fequently his whole Vaffals within the King.
dom were bound to give their Attendance
there. ‘The Bdrons and Frecholders attended
_ in this Capacity. The Bifhops, Abbots and
Priors attended in the fame Capacity ; and jf
any of them held their Lands of a Subje&
they certainly were not bound to perform this
Service,

D2 ' THE .
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THE Idea of a King, where the Feudal
Law took Place, is not that of a chief Magi-
ftrate or Governor, but that of a Paramount
Superior, having the whole Land Property of
the Nation vefted in him, having his Vaffals
attached to him by Homage and Fealty, and
fupported by him out of the Produce of his
Lands : which makesa very ftrit Conne&ion
and Union betwixt them, The Idea of a Par-
liament, as I have faid, is that of a Court
where all the King’s Vaffals are obliged to at-
tend for adminiftrating of Juftice, and for
making Regulations to bind the whole Society,

IT was one Effe® of the Feudal Law to
withdraw Land from Commerce. Land be-
ing allotted for the Maintenance of Servants
or Vaffuls, ready to obey their Mafters Com-
mands in War and Peace, the Superior could
not fell, becaufe the whole Profits arifing from
the Subjec belonged to the Vaffal, and the
Vafial could not fell becaufe he was not Pro-
prietor. 'This was an unnatural Conftitution,
which could not fubfift long in peaceable

4 Times.
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Times. The Severnty of .the Feudal Law
gave Place by Degrees to milder and more na-
tural Regulations. Land the moft defirable
Acquifition came to be in commercio, and .the
Crown Vaffals originally few in Number, and
poflefling large Territoriés were greatly mul-
tiplied. Purchafers were willing to hold of
the King rather than of a Subjet; and the
King was Wllhng to encourage this Com-
merce, as it leflened the Power of the great
Barons.. In Time the obliging fo many fmall
Vaffals to an expenfive Attendance in Parlia-
ment, was confidered as a Grievance. In
Engldnd this Grievance was remedied, pro-
bably in the Days of obn or Henry11l. for
the Record of that Tranfaction is loft. The
Remedy was introduced with us later, and we
have the Record entire. By the A& 101,
Parl. 1427, the Attendance of fmall Barons
‘and Freeholders is difpenfed with, provided
they fend to Parliament, from every Shire,

two or more of their Numbcr to reprefent
‘them.

WEe
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We followed the Englifb fo clofe in all
their Regulations concerning Law and Policy,
that I am perfuaded our Statute 1427. hgé
been copied from fome Englifh Statute enat-
ed by King fobn, or in the Beginning of the
Reign of Henry 111, which is now loft with
many other Statutes of that Period. Onething
is certain, that we find Knights of the Shire
eleted by the fmaller Crown Vaffals, pre=
cifely as in Scofland, early in the Reign of
Henry 1II.  But thisisnot all. We find by
King obn's Charter of Privileges to his Eng-
lifb Subjecs, Setions 17. and 18. that it was
~ the Pra@ice in his Days to fummon to Parlia-
ment the greater Barons by Name, leaving
the lefler Barons and Freeholders to be fum-
moned by the Sheriffs editally, or in general
Terms. Here we have the lefler Barons at-
tending perfonally. From the Reign of Henry
III. downwards, the fmall Barons and Free-
holders never did Duty in Parliament, other-
ways than by fending fome of their Number
out of each Shire to reprefent them, This
makes it extremely evident, that the Atten-

: ’ dance
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dance of the fmall Barons and Freeholders
muft in England have been difpenfed with, as
in' Scotland, upon Condition of their fending
Reprefentatives. Their withdrawing from
Parliament might have been overlooked ; but
fo pointed a Regulation, as that of acting by
Delegates, could never have béen introduced
otherways than by a Statute. The thing de-
ferves to be attended to, becaufe it laid the
Foundation of a Houfe of Commons, of
which more fully afterwards.

WaETHER the Royal Burrows were ori-
ginally conftituent Members of the Parliament
is a Point much debated. It is obferved,
*¢ That the Reddendo of their Charters. being
¢ Watching and Warding only, they were
*¢ not bound to give Suit and Prefence in any
*¢ of the King’s Courts ; that they had a Court
f¢ peculiar to themfelves, which was the
¢ Chamberlain Ayr ; that de faé#o there is no
¢¢ Inftance of their ever appearingin a Coun-
¢¢ ty Court, and confequently no Reafon to
€ believe they appeared originally in Parlia-

‘ ment ;
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¢ ment; and that in England there is no E,
¢ vidence upon Record, of Burgefles being
#¢ called to Parliament, before 49. Henry I1I.
¢¢ at which time Writs were direted to the
« Sheriffs of the feveral Counties, to return
¢« the Knights of the Shire and Burgeffes ;
¢ whence 'tis conjectured, . that the calling of
‘¢ the Burgefles to Parliament was a Politic of
‘¢ Stmon de Montfort, who had at that Time
‘¢ the Power of the Kingdom in his Hands,
. *¢ and who called the.Parliament 49. Henry
¢ IIL. in order to purge himfelf from Sufpi-
“ cionsfpreadabroad of his mtendmgtoufurp
¢ the Crown.” One Fa& is clear, with
regard to Scot/and, that in a Preamble to
Robert Bruce’s Laws ftill extant, the whole
Orders are faithfully enumerated ; Bifhops,
Abbots, Priors, Earls, Barons, and other
Noblemen of the Realm, without a Word of
' Burgeffes. In a Preamble to the Laws of
Robert 1I1. Burgefles are mentioned for the
firft Time ; and the. ConjeCture is, that many
of the noble Families having been extinguith-
ed, durmg the Struggles we had for Liberty

againft
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againft the two Edwards of England, King
Robert Bruce, in order to recruit the Parlia-
ment, found it neceflary to call the Royal
Burrows to a Participation of the Govern-
ment.

NoTwITHST ANDING thefe {pecious Falts
and Obfervations, I am of Opinion, that
the: Royal Burrows made originally one
of the Eftates of Parliament. What deter-
mines me to think fo, are the following Rea-
fons : In the firlt Place, they are the King's
immediate Vafluls, and therefore bound to
Attendance equally with the Barons and Pre-
lates ; Swit and Prefence in the Supeiior's
Courts being a Duty effential to every Feudal
Holding, unlefs where exprefly remitted.
Secondly, Attendance in Parliament, in old
Times, being reckoned a Burden or Service,
by no Meansa Privilege, the Royal Burrows
would not have obeyed a Summons from the
King, unlefs they had been bound by their
Holding. And our-Kings were by no Means
fo abfolute, as by their mere Will to intro-

E | duce
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duce a Regulation of this general and impog-

tant Natwre. And in the #hird Place, Supe
pofing the King’s Authority great enough to
oblige the Barrows to fubmit to this Ene
croachment upon their Privileges, we cannot
fuppofe fo wife and juft a Prince as Robert
Bruce wounld undertake fuch a violent Mea-
fure, not only without Neceffity, but where
a more natural Remedy was at hand. For if
many noble Families were extinguifhed, théir

~ Eftates furely were not, ‘which falling to the

Crown, by the Suppofition, through the Failx -
ure of Heirs, were an ample Fund for in-

creafing the Number of Crown Vuflals to fil]
the Parliament. Laflly, *Tis prefumable the

Commerce of Land had crept in before this
Time, and that the Crown Vaflals were ra-

ther more numerous than formerly. It is cer-

tain, they were fo greatly multiplied the very

-next Century, that it was thought expedient

to exempt the fmaller Barons from their At-

tendance.

AnDp
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Anp in, Anfwer to whatis urged on the
other Side, the Reddendo. of Watching and
Warding proves nothing ; many Services be-
ing due whith are not expreft-in the Charter.
Witnéfs the common Stile of Ward-holding
Reddendo fervitia filita et confueta. It has
a‘ftronger Appearance, that Royal Burrows
have been-all along exempted from attending
the County Courts. But' this Indulgence,
and the having a Court peculiar to thema
felves, vi%. the Chamberlain Court, will not
infer their Exemption from Parliaments,
where Laws are madebindingupon thewhole
Kingdom ; whereas judicial Proceedings were
the only Subje@-matter of Chamberlain Ayrs,
nothing being there tranfacted relating to pub-
lic Policy or Government.

Tao’ 'thcre is no Mention of calling Bur-
.gefles to ‘the Englifb Parliament before the
49. Henry 1II. it appears to me a very lame
Inference, That the Practice began at this
Time, when we find the Records of preceed-
mg Tranfadions {fo imperfect. At the fame
‘ E 2 Time,
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and known Writ of .the Law of England,
Had any thing .extraordinary been enjoined,
it muft have been introduced with a Preamble
to fupport the Command ; efpeciaily, asthis
was not 2. Matterof Courfe, but a Summons,
which the Burrows were not bound to obey.

I navE been the fuller upon this Point, as
it tends to afcertain what was the eriginal
Conttitution of Parliament, and to prove that

all the King’s Vaffals, and no other Vaflls,
were the conftituent Members.  As perfonal
Attendance was required, there was no Place
for Reprefentatives,, unlefs from the Burrows,
It would have been an Hard(hip intolerable,
to oblige 2 whole Community to perfonal At-
tendance ; and therefore we may well fup-
pofe, that in all Times this Attendance has
been difpenfed with, vpon-fending a few of
their Number to reprefent them. This was

originally the only Reprefcntatlon, properly
fo called.

Tuus we fee how the fmall Crovvn Vaf-
- fals came to be freed from attending Parlia-
ments,
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ments, both in England and Scotlind. :'In
Scatland- thefe Vaffals had o little Attention
to the_Public, thar they were fatisfied with
their Exefption, without thinking of fulfil-
lingthe.Condition by fending Reprefentatives, -
’till>thé: Regulation was enforced by a new. -
Law ;iaof, which afterwards. Probably’ in’
England the Cafe would have been the f3me,
but foi the peculiar Circumftances of the
Times.,:Oné. thing' appears, that in 2 Par-
liament held by Henry1il.:anno 1238, there .
were but .twelve Reprcfcntatwcs from the :
fmall -Barons,  Yet foon thereafier - Strug- -
 gles betwixt the King and- his: great. Barons

~ drawing to a Head, there were in the Parlia= " .

ment. 1264. no fewer than four. Kniglits for -
each. County. This full Reprefentation was -
probably ‘occafioned by the Anxiety of the
Barons, . defiring a numerous Affembly to give
Weight to their Proceedings. And the Reé-
.gulation having once taken Place, would rea-
dily be kept up, without any new Impulfe,
with the Difference only of more or fewer
- Reprefentatives from each County. -

THE
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TuEe fendirig of Reprefentatives, in_ place
of the fmall Crown Vaflals, was but one Step
towards eftablithing ‘the Houfe .of Commons
of-England in the Form it now fubfifts, . Tho"
the. King’s. Vaffals convened in Parliament,
were diftinguifhed into three Eftates, the Spi-
ritual Lords, the Temporal Lords or Barons;
and the Reprefentatives from the Royal Bur-
raws, we: muft not imagine they made three
differént Bodies : They were all equally the
King’s Vaffals; and compofed but ohe Body
palitic, which fat and voted in one Houfe.
And this Form continued in Scotlond fo long
as our Parliament fubfifted, after we had Re~
prefentatives from Shires as well as before.
In Esgland, for many Centuties, the greater
Barons have made one Body, the Reprefen-
tatives from the Shires and Burrows another,
who fit in differént Houfes, and debate and
vote feparately. At what Period this Form'
was eftablifhed is altogether unknown, fo far
as I can learn; tho’ the Thing be extremely
remarkable, by the Change it has made in
the Conﬁxtutxon of the Emglyfb Govern-

ment,
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ment. This"only is certain, that there-
were two Houfes of Parliament before the*
1376 ; for, in a Parliament held that Year-
Peter de la Mare is mentioned by Hiftorian$
as Speaker of the Houfe of Commons, which
is a pretty ftrong Evidence, that the Com-
mons were at that Time feparated from the
Peers, having a Prefident or Speaker of their:
own; for one Body cannot readxly admit of -
two Prefidents,

As this Diviﬁon of the Englif/b Parliament
into two Bedies, was no neceffary Confequence
of fubftituting Reprefentatives, in place of the
numerous Body-of Ele¢tors, I am apt to ima-
gine, that thei)tﬁnulty of accommodating all
the Members in one Place has occafioned the
Separation. Parliaments were of old ambu-
latory. Scarce a great Town in England but,
one Time or other, has been honoured with
a Parliament. However ill accommodated,
there were no Means for a Separation, while
all the Crown Vaffals fat in their own Right:
for they could not think of making a feparate

F Body
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Body of a few Reprefentatives from Burrows,
But after Reprefentatives were introduced, in
place of the fmall Vaffals of the Crown, a
Divifion into two Bodies was readily pradti-
cable, by placing the Spiritual and Temporal
Lords in one Room, the Reprefentatives from
the {fmall Crown Vaffals and from the Bur-
rows in another. ‘Fhis Pra@tice probably had
its Beginning in Towns where no fingle Room
was found large enough to accommeodate the
whole Body, and has been kept up in other
Towns, where there was-not the fame Necef-
fity, poflibly by the Authority of the Peers,
upon whom it conferred an additional Luftre.
The Silence of Hiftorians favours this Con-
je@ure. Had this Divifion of the Parliament
been the Refult of any folemn A&, whether
of the Parliament itfelf, or of the King and
Council, fuch a Regulation would not readily
have efcaped’ Notice. However this be, the
fplitting of the Englifb Parliament into two
Bodies, laid the Foundation of a great Change
- in the Conflitution. And this Event, among
many, is an Inftance of Revolutions which

fpring
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fpring from the moft accidental or tranfitory
Circumftances, and for that Reajon are ex-
tremely obfcure in their Origin, however re-
markable in their fubfequent Appearance.

As our fames I. was perfectly well acs
quainted with the Englifb Conftitution, by his
long Refidence in England, it appears to have
been his Plan to introduce into his own King-
dom many of the Laws and Cuftoms of that .
Country. What we have at prefent to take
Notice of, are contained in the above-men-
tioned Statute, A& ro1. Parl. 1427. 1f. ex-
empting the fmall Barons and Frecholders
from Attendance in Parliament, upon Condi-
tion of fending Reprefentatives; 24, making
thefe Reprefentatives, perhaps with the Re-
prefentatives from the Burrows, a feparate
Body, which appears from the. Regulation
appointing a Prefident to be chofen, called
the common Speaker of the Parliament ; 34,
enacting that the Prelates and Peers thould be
called to Parliament nominatim by {pecial Pre-
cepts, Touching the firft of thefe- Regulati-

F2 ons,
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ons, of which mention has been made above,
we don’t find that the A& took Effe®. The
fmall Vaffals of the Crown, who had their
own more than the public Intereft at Heart,
laid hold of the Exemption given them, with-
out thinking of fending Reprefentatives, be-
caufe thefe Reprefentatives. were to be fub-
fifted at the Charge of their Conflituents.
And the Prelates and great Lords, .in whom
the Power of the Parliament centered after
this Regulation, had no Integeft to enforce it.
The King indeed had an Intcreft, in order to
balance the exorbitant Power of the Nobles
but in thefe rude Times this was everlooked,
infomuch that a Statute was obtained in the
Reign of JamesII. viz. A& 75. Parl. 1457,
relieving all Freeholders from Attendance,
whofe yearly Rent did not amount to 20/,
without 2a Word of their being obliged to fend
Reprefentatives. - Matters continued upon this
Footing till the Days of Fames VI, fave that
by the Act 78. Parl. 1503. all were exempt-
ed from Attendance whofe Rent was within
One Hundred Merks, The Reformation

greatly

.
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greatly increafed the Power of the Nobility,
as it almoft extinguithed the Prelates. The
Abbacies were totally demolithed; and but
few of the Bithops frequented the Parliament.
By this Means the Nobility had all in their
Power : They opprefs’d the Burrows, and were
too ftrong for the King. Thus the Govern-
"ment became purely Ariftocratical, and ftood
in need of fome Regulation to bring it to its
former Poife. Had the A& of Fames 1. been
followed out, in the fame Manner as the like
Regulation was followed out in England, this
Evil would have been prevented: And now
the only Remedy was to revive that A&.
The Surprife is, that a Majority was found a-
mong the Nobility, to countenance a Regula-
tion, which behoved remarkably to abridge
their Authority. It appears from the Statute
whicH is the 114. Parl. 1587. that great Op-
pofition was made. The Attendance of the
fmall Barons in Parliament was fo thoroughly
in difufe, that they could not now think of
refuming as a Privilege, what they had fo long
been exempted from, confidered as a Service.

But
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But it had all along been underftood to be the

Prerogative of the Crown, acknowledged in

every Statute relating to the Parliament, that

. the King might call, by fpecial Writ, any of
his Vaflals to attend the Parliament, notwith-

ftanding of their Exemption. Probably this

bhas been the Inftrument made ufe of by the

King’s Minifters, to gain the End propofed :

The Nobles would be told, that if they voted

againft the Regulation, the King would ufe

his Privilege of calling to Parliament 2 Num-

ber of his {mall Vafials, fufficient to over-ba.

lance the Nobility. As this is but mere Con-

jecture, it is fubmitted to the Judgment of
others. One Thing is certain, that the A&

1427. was revived, and the fmall Barons fent

Reprefentatives to Parliament from that Period -
downwards,

T HAvE mentioned above, that it was a
Part of the Plan of Fames 1. to divide his
Parliament into two Bodies, as in-England.
This was not followed by fewws VI. for our

Parliament contioued .onc Body to the End.
2 It .

BN
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It is left to conjeCture, whether this. was of
Defign, or by Accident; for our Hiftorians
- are extremely defective upgn our Civil Tran-
factions. We have no Occafion to go further
than to Englend, to learn what Influence it
has upon the Conftitution, to divide a Parlia-
ment into two Houfes; and as it was a politic
Age, this of fames VI, I am apt to believe,
it was not without Defign, that the Parlia-
ment of this Kingdom was continued upon
its old Footing. This is a curious Subjec,
and deferves to be attended to. It is pretty
obvious, -that the King’s Negative againft a
Regulation agreed to by both Houfes is not a
very valuable Privilege. The Opinion of the
two Houfes being underftood to be the Senfe
of the Nation, has rather too great Force
to be refifted by the Vero of any fingle Man,
the King not exeepted. His refufing an Af-
fent in fuch a Cafe, is virtually declaring him-
felf againft the Interefts of his People. But
an Englifb Monarch is feldom brought under
-this Dilemma, If he can but get a Majority
-in either Houfe on his Side, the Work isdone.

He
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He may appear to be neuter. Thus,’ taking‘

the Parliament complexly, a great Majority
may be againft the King, bent, we may fup-
pofe, to fetter him by new Limitations; and
yet he may ward the Blow, by procuring a
fcrimp ‘Majority in either Houfe for him.
This cannot happen where the Parliament
makes but one Body, as in Scotland. So far
the Advantage lyes on the King’s Side, where
the Parliament is compofed of two Bodies.
But to balance this, the fame Advantage lyes
on the Side of the People, where the King’s
Views are to enlarge his Prerogative by Au-
thority of Parliament ;- for a fcrimp Majority
in cither Houfe, interpofing a Peto, fruftrates

his Defign. In a Word, a fingle Body gives

great Opportunities of making Encroachments
on either Side ; whereas, fuppofing the Con-
Qitution to be found and entire, it is beft pre-
ferved fo, by a Parliament compofed of two
Bodies. Rk :

So far the Scales feem to hang upon the

Level, . But then feldom is a Nation o uni-
ted,
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fed, as to think of making Encroachinents
apon the Pretopative Royal: Whereas the
“King, a-fitigle Perfon, has many Opportuni-
ties, and feldorh wants Inclination to énlarge
his Powets. King Fames and his Minifters
could fiot but bé fenfible of this, and there-
fore a fingle Body was their Game. But the
Contrivance 1dy a little déepet ; and this may
be difcovered; by attending to one Brarich of
the Conffltut_rbn of the Parliament, peculiar
fo Sistland. At what Time it was that the
Liords of thé Articles were eftablithed, is un-
certaift: "Bt as the Seffions of our Parlia-
mer# weré geherally very fhort, it was found
neceffary; whén Bufines multiplied, to ele&
a certain’ Nétmber out of each Eftate, to pre-
pafe and digeft Matters that were to be laid
before the Parliament, fot their Determina-
tion. This fele&® Body was called the Lords .
of the Articles ; and fuch was the eftablithed
Prafice, that no Bufinefs could be laid be-
fore the Parliament, but what was prepared
by thefe Lotds. This was in reality a Nega-

tive before Biebate, Whtéh is of vaftly greater -
G Importance
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Importance than the King’s Negative after ;
and the worft of it is, that there was no Re-
medy, in our Conftitution, againft the Par-
tiality of the Lords of the Articles, however
glaring it might be. A Body thus confti-
tuted, could not fail -in Time to engrofs the
whole Power of the Parliament. And in
Fa& it came to this at length, that Parlia-
ments commonly fat but two Days. On the
firft Day of their Meeting, they chofe the
Lords of the Articles, an equal Number out
of each Eftate, to whom the King joined
eight of his Crown Officers. Thefe received
all the Grievances or Articles that were brought
to them, and formed them into Bills, or re-
jeGted them at their Pleafure. When all Mat-
ters were .ready, the Parliament fat another
Day, and approved or rejected the Bills that
were laid before them. '

SucH was the Practice in the Year 1587,
when the A& of fames 1. was revived. The
King had a fair Chance to fecure the Lords
of the Articles for him, . whether by influ-

encing
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encing their Elettion, or by gaining them
over after they were eleCted. At any Rate
eight Officers- of State devoted to the King,
muft have had great Influence in fo fmall a
Body. By this Means the King was pretty.
fecure, that nothing could be brought into
Parliament without his Approbation. Bug
even this Security was not reckoned fufficient.
About this very Time, or foon after, a Scheme
was laid and executed to imprave upon the
above Regulation. Under Pretext that the
Lords of the Articles had not fufficient Time
to overtake the Multiplicity of Affairs laid
before them, four Perfons were to be named
out of each Eftate, whofe Province it was to
meet twenty Days before the Parliament, to
seceive all Supplications, &c. to reje@ what
they thought frivolous or improper, and to
digeft into a Book what they chofe to lay be-
fore the Lords of the Articles. This was
done by the A& 218, Parl. 1594. The AG
may be thought defctive, as no Provifion is
made in it for the Choice of this fele@ Body,
But this was purely an Artifice. It would

G2 . have
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have been too barefaced to have named the
King openly ; for it was the fame with giving
him a Negative before Debate. And yet it
muft have been obyious, that the Choice bex
hoved to reft upon the King ; for a Body that
was tp meet hefore the Sitting of the Parlia«
ment, could not poffibly be chofen by .the
Parliament. But, as if this were not fullp
fufficient to lodge with the Crown the Power
of direting Matters that were ta be braught
into Parliament, it is further declared, ¢f ta
 be the Privilege of the King, to bring di-
« re&ly into Parliament all Matters concern-
“ ing himfelf, or common Gopod of the
¢ Realm.”

‘Tuis Statute was tao manifeft an Encroach-
ment upon the Liberty of the Subje& to be
patiently fubmitted to. It has for that Rea-
fon been dropt ; for I cannot othesways con-
ceive, what Need there was for the Artifice
made Ufe of by the Minifters of Charles I.
in the Parliament 1633, to fecure the Lords
of the Articles for the Crown ; to wit, that

2 ‘ the



" PARLIAMENT. g

the Bithops thould chufe eight Peers, and the
Peers - eight Bithops; ‘and that the fixteen
¢lectod of the Bithops and.Peers fhould jaint-
ly chufe eight Barons, and eight Commiffion-
ers for Burrows. With thefe were joined the
" QOfficers of State; and thus were the Lords of
the Articles canftituted, the Chancellor to be
Prefident in all their Mectings. ‘The- Astifice
bere is abvions. The Bithops were univers
fally in the Inteteft of the Crown, as they
have been 3t all Times; and upon all -Ocea-
fions. 'The eight Peors eleGed by them were
fure’ €Cards for the Crown, fuppofing but
eight of fo numerous a Body capable of {ich
a Bias. As the ‘whole Bifhops werg for the
Crown, it was indifferent which eight: wiers
chafen ; and - we may be certain, that none
would be chofen out of.the Commens; bue
what were for the King’s Purpofe, when fach
were the EleQors. This Method we may
believe was not practifed by the Parliaments
during the Troubles. They fhewed their
Diflike to fuch Artifices by abrogating the
above mentioned Statute ¥594. It wasjudged

e : too
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to the feveral Sheriffs, dire&@ing thern to
fommon publicly, or edictally, - alt thofe
who were obliged to attend the Parliament.
A pubtic Notification, probably at the
Market.crofs of the Shire, was thought fuffi-
sent. Over dnd above this gerteral Summons,
whichi comprehended all the Ranks equal:
iy‘, 4 Form was introduced, in the Reign of
King 705}1, of writing Letters to the Prelates
and great fords by Name, acquainting them
of the Time and Place of holding the Parlia-
fnent, and fequiing their Attefidance. When

Reprefeiitatives wete intioduced in place of
(he {mall Barons, the gen¢ral Summons was

laid afide as ufelefs. The great Barons were

called by fpecial Letters, and the Brieves, now

direGed to the Sheriffs, came to be more fpe-

cial, ordefing .t1ie‘n'i to return two Knights of

" the Shire, and two Burgefles out of each
Burgh within the Shite ; which Form is con-
tinued down to this Day. In Scotland the
finall Barons, laying hold of their Exemp-
tion, without feriding Repréfentatives to Par-
lizment, the géneral or edictal Citation con-
' | tinued
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tinved in Ufe as formerly, with this Additon
only, that, befides the general Citation, Let-
tets came: to be direQed to every ofte of the
great Lords in particular. There was ot the
fame Neceffity here to alter the Form of Ci-
tation, that there was in England! The ge
féral’ Summeons arfwered the Purpofe fiow a§
well as formerly ; for, not compreli¢nding any,
but who were bound to give Attendance, it
readily accommodated itfelf to the new Re-
gulations, exémpting from Attendance thofe
whofe yearly Rent was under a certain Sum,
‘That the gefieral and fpecial Summons were
ufed at the fame Time, is cledr from an Order
of fames 111, entered in the Records of Par-
Hamerit, 21ft Feb. 1487. for diffolving thé
Parliament, and calling .a new one. The
Words aré ; “ We do you to wit, that our
¢ Sovereign Lord, by the Advice of his
¢ Council, has, for certain reafonable and
¢ great Ca.ufes dcfcrted and diffolved his Par-
“ liament, that was continued of before to
« the sth of May next to come, and has ors
« damcd a hew general Parliament to be fet,

H ¢ ané
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“ and proclaimed to be holden at Edinburgh
‘f the 12th Day of May next to came, with
‘“ Continuation of Days, and general Pre«
% cepts to pafs to all Lords, Prelates, Batons,
“ Frecholders and Commiffaries, and with,
“ fpecial Letters under his Signet,. ta all tha
“ Prelates and great Lords of his'Realm, ta
% thew and.declare to them the Caufé of the.
¢ fitting of his faid Parliament.” -

I nave annexed a Copy of the Bsieve
iffued out of the Chancery for an edical Cita-
tlon, but I have not been fo lucky as to ﬁnd
anywhere the Form of the fpecial Precept,
under the Signet. Probably this Precept hag
 fallen by Degrees into Difufe, and the calling
of the Parliament been left to the edital Ci-
tation, comprehending all Perfons who were
bound to give Attendance.” What confirms
me in this Opinion is the Statute 1587, fo
often above mentioned, directing Commiffion-,
ers to be chofen for each Sheriffdom, and,
their Names to be notified to the Director of
the Chancery The Form of calling thefg

- Com-
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Commiffioners to Parliament is expreft in the
Statrite, ¢ ‘That the faid Commiffioners be
¢ warned at:thefirft, by wirtue of Precepts
% forth of the Chancellary, or by his Highe
# nefy’s miffive Letters: And in all Time
«thereafter by Precepts of the Chancellary, -
< -ag fhall be direCted to the other Eftates’
At this Period it would appear there was no
other Precept in Ufe but that iffeed out of
the Chancery, wviz. the Breve directed to the
feveral Sheriffs, ordering a general or edi€tal
Summons. And this Brieve alfo was after-
wards laid afide, and in Place of it Parlia-
ments were donvened- by the King’s Proda-
mauons

Tut Form of calling 4 Britifh Parliament,
fo far as concerns Scotland, ‘is appointed by
particular Statutes, In order to the eleing
of the fixteen Peers, a Proclamation is iffued
under the Great Seal of Greas Britain, com-
manding all the' Pears of Scorland to affemble
at fuch Time and Place, as is appointed in
thc Proclamation, then, and there to ele@

H2 the
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the fixteen Peers ; And the Proclamation muft
be duly publithed at the Market-Crofs of E-
dinburgh, and in all the County Towns of
Scotiand, twenty-five Days before the Meet-
ing for EleGion, 6th Anne 22. The like
Proclamation might have fufficed for the
Mecting of the Frecholders in every County,
go chufe their Reprefentatives ; but a different
Form was chofen, and reafonably, being
mote analogous to the Pradice of England.
Brieves or Writs under the Great Seal of Greaf
Britain, are direted to the feveral Sheriffs
and Siewards, who, on Receipt thereof,
muft forthwith give Notice of the Time of
~ Ele@ion of the Commiffioners for Shires;
and, at the Day appointed, the Frecholders
mult convene at the Head-Burgh of their
Shire “or Stewartry, and proceed to the Elec.
tion of their Commiffioner. And the Clerk
of the Meeting muft immediately return the
Name of the Perfon eleGed to the Sheriff or
Stewart, who fhall annex it to his Writ, and
geturn it wich the fame into the Court out of
which the Writ iflued. By Authority of the

fame
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fame Brieve or Writ, the Sheriff or Stewart
muft forthwith dire& a Precept to every Royal
Burgh within his JurifdiGtion, commanding -
them. farthwith to ele& a Commiffioner, as
they ufed formerly to ele@ Commiffioners to
the Parliament of Scotland, and appointing
the Commiiffioners to meet at the prefiding
“Burrow of the Diftrit, upon the 30th Day
‘after the Day of the Tefte of the Writ, there
to chufe their Burgefs for the Parliament.
:And the common Clerk of the prefiding Bur-
row ‘muft immediately, after the Ele&ion,
‘return the Name of the Perfon eleGted to the
‘Sheriff or Stewart, who fhall annex it to his
“Writ, and return it with the fame, as afore-

faid, 6th Anmne g. L

By an edi@al or general Summons one Be-
nefit arifes to the Subject, which has not been
attended to when the Statute 1587 was made,
otherways ’tis probable this Form of Sum-
'mons would have been laid afide, and that of
perfonal Citation taken up; for which there
was the better Colour, that it was but follow-

ing
1
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FORqu the WRITS jbr adlmg a
Parlzament én Scotland, \

H E Parliaments of Scotland were of
old called and convened bv Brieves die

reted forth of the Chancery ; for iffuing of |

which Bncves, there was an A& cr Ordinance
wade by his Majefty, with Advice of his Pri-
vy Council, for the Diretor’s Warrant jeiini
thefe Terms: :

v ‘THE ngs Mq/e , mtb Adwce of bis
Coungil, bas ordained an Parliament to be pro-
claimed, 1o begin in the Burgh of Edinburgh,
the &c. Day of  &c. for ordering, treatmg
and concludmg of jhcb great Matters as in-
ﬁant)y occurs concerning the King's Grace, the
Well of ibis Realm, and the Lieges thereof :
Tbercfore ordains the Director of the Chancery,
2o dire¥ Precepts to all Prelates, Barons,
Commiffars, and Bealzies of Burrows, and all
afbers our Sovereign Lord's Freebolders within
this Realm, charging them to compear the faid
Day
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Da) and- Place, ﬁr their Advice to be bad in

fuch Things, as at that Trme, jball be pro‘boned
’Iﬂ :' en.

WHEREU%N the Dxrc&or g:vcs out Pré-
cépts (or Brieves): as follows, whereof T fhall
only infert -one; dire@ed -to a Baillie, all ‘the
éft being of the fame Tenor, and dﬁ'crmg
i nothing but in the- Defignation of thc '
Pdrty to whom it s dxc&cd

4ACOBUS, Dei gratza, sz Smtorum

Balivo fuo de Cowall, et deputatis fuss,
ﬁzizztem “Ruia ex avifamento ¢t delberatioiia
noftri chariffimi confanguinei ac gubernatoris,
ac dominorum swofirs ‘cofilii, ordinavimus par-
liamentum nofirum tenendum apud Edinburgum,
et inchoandum tali die cum continuatione die-
rum 5 vobis preecipimus et mandamus, quatenus
fummoneatis, feu publice fummoneri faciatis,
omnes et fingules Epifeopes, Abbates, Prige
res, Comites, Baromes et caeteros Liberes
tenentes, totius Ballie vefire, et de quclibet
.Burga tre,r vel quatuor c [u ﬁcm;rzonbm Bur-

&enfibus
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Zenfibus fufficientem. Commiffionem  babentilms,

gued_compareant coram nobis dictss die et loco
in dicto nofiro Parliamento, una cum aliis reg-
ni noftri Pralatis, Proceribus, et Burgorum
Commsffariis, qui tunc ibidem propier boc in-
stererunt congregati, . ad traglandum, concor-
,danq'um, Jfubonndum, et determmandum ea, gue
in.diéta mofiro Parliamento, pro utilitate regni
',no{irz et Reipublicee tratianda fuerint, concor-
danda, fubeunda, et determinanda ; et wos fitis
1bidem dicto die, babentes vobifcum Jummoni-
tionis vefira tefsmonsum, et boc Breve. Etf
‘hoc fub pana qua competit in bac parte, nul-
“latinus omittatis, Datum Jfub teftimanio magni
noftri Sigilli, apud Edm&urgum penultimo die
_mzﬁs Maii,- anno regm noflri fecundo.

BALvao pE CowALL
. PRO PARLIAMENTO.

< “Tuis Precept was under the T;aﬁimony of

the Great Seal, which was then but very lit-
ﬂe in' white Wax,

| | FORM
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FORM of the BR1evE or WRiT for
calling a Parliament in Great Britain.

EORGIUS Dei gratia, Magna

Britannie, Francie et Hibernie Rex,
Fdei Defenfor, Vicecomiti Comstatus de Bute, -
Jalutem. Quia de avifamento et affenfu concilii .
nefiri, pro quibufdam arduis et urgentibus nes
gotiis, nos, flatum et defenfionem regni mofirs -
AMagnz Britannie et Ecclefie concernentibus,
quoddam Parliamentum noftrum apud civitatem::
nofiram Wefiminfler, decimo die Maii proximo .
- futuri, teneri ordinavimus ; et ibidem, cum
Pralatis, Magnatibus et Proceribus dicts regni .
mﬂrz collogusum babere et traftatum : tibi pre-
cipimus_firmiter . infungendo, quod mmedmté
popft debitam notitiam prius inde dgndam, unum .
Militem gladio. cintum, magis idonenwm et dif~
cretum Comstatus preedict. per Liberé-tenentes
ejufdem Comitatus, qus electioni bujufmodi inte. .
rerunt, fecundum formam flatuti in eadem cafy .
editi et provifi, eligi facias. Tibi etiam pre- |
agzmu:, quod de quolibet regali Burgo Comi=

: Iz tatus

.
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tatus preedict. unum Commiffionarium ad ele-
&éndum unum Burgenfem pro claffe five difirictu,
de difcretioribus et magis fufficientibus, lidere
et indifferenter, juxta formam flatuti inde edit
et provifi, eligi fasizs. Ef mr{h'nt eorundent-
Militis et Burgenfis, qui tibi forent retornata
per clericos ad inde appunéiuatos, in quibyfdam -
indenturis inter te et illos refpective conficiena -
dis, lcet bujufmodi eligentes prefentes fuerint
vel abfentes, .infers, eofque ad diffos diem et -
“cum venire facias. Ita quod idem miles et
burgenfis plenam ¢t fufficientem poteflatem babe-
ant ad faciendum et confentiendum bis que tunc
ibidem de communi confilio dicli regmi noftyi
(favente Deo) contigerint ordinari fuper nes
gotiis antediétis.  Ita quod per defectum po-
teflatis  bujufmodi, . feu propter improvidam
eletionem Militis et Burgenfis predictorum,
dicta negotia infecla non remancant quovis mo-
do. Nolumus autem quod tu, nec akiguis alius
Vicecomes dicti regni noftri- aliqualiter fit eleé?-
us. Et electiones illas quee tibi forent certifi-
cate et retornate ut prafertur, nobis in cane
cdllariam noftram ad dicios diem et locum cer~

sifices,
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tifices, juxta formam flatuti, una cum boc

Breve. Tefle meipfo, apud Weiminfler 14t
die Martii, anno regni nofiri ofiavo.

Jeryry BarsTropE.

. Written on the Tagg thus,
Vicecomiti Comitatus de Bute, pro eligendo ad

parliamentum decimo die Maii proxime te-
sendum,

JexvrL BarsTroDE,

ESSAY







':__",n‘s SAY ML
: HonoUR, DIGNITY. '

HERE is no Appetxte in human Na-

‘ture _more prevalent, nor more uni-

verfal, than that for Honour and Refpe&.
And the Pleafure arifing from it is of the
‘moft refined Kind'; Honour and Refpect be-
ing by Nature, a voluntary Tribute paid to in-
trinfic Merit. Hence it is, that no other Paf-
fion is more friendly to Virtue. But tho’ all
Men are fond of Refpet, the Bulk of Man-
kind, unable or unwilling to purchafe it at
fuch a Price as that of real Merit, endeavour
to fecure it to themfelves at a cheaper Rate.
Early Attempts were made to annex it to the
Pofleflion of outward Advantages, and the
Law has been called in Aid to fupport the -
artificial Connection. Thus, what ought to
be a Free-will Offering, is changed to a Mat-
ter of Right.” We lay Claim to Honour, as
if it were our Property, and as if, like Land
or Goods, we were intitled to it by Law.
And the World has improved fo much upon
this
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this indolert Schenie, ‘that the different De-
grees of Refpect and Honour are, nicely ad-
jufted by Cuffom, both in Language and Be-
'fmyibuf, «¢ Qualities and Virtues being affign-
"¢ ed to Perfons'of Rank, under the Titles of
‘¢t Graces, Excellencies, Honours, and the reft
¢ of this mock Praife and mimical Appella-
*¢tion,” as is happily expreft by an eminent
“Author. L |

*~ 1IN a moral View nothing can be more per-
‘nicious than this artificial Conneion, as it
‘fobs Worth and Merit of their proper Re-
‘ward, to annex it fo the Goods of Fortune,
which without it have but too great Influence,
But' confidering the Matter politically, the
fixing bf artificial Marks of Worth, which
every one can difcern, may be juftified. Go-
vernment could fcarcely {ubfitt withont them,
Real Merit is fo remote from vulgar Appre-
thenfion, that were Rulers to be chofén by
this Standard, Differences, and Diflenfions
would be endlefs, - '

How-
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HowEeveRr this be, here arifes a Diftin&ion
betwixt Refpet beftowed from the Opinion
of Merit,which may be called natural Honour,
and Refpe@ beftowed upon the Pofleffors of
Power and Riches, which may be called ar-
tificial Honour .

AMonG the Ancients, this artificial Honour
was but in its Infancy ; yet in old Rome we
have a remarkable Inftance of it. There was
a Divifion of the People into. Nobsles, Novi,
and Jgnobiles, taken from the Right of ufing
PiGures or Statues, an Honour allowed to.
fuch only whofe Anceftors, or themfelves, had
born fome curule Office. He who had
the PiGures .or Statues of his Anceftors,
was termed Nobilis; he who had only his
own, Novus ; he who had neither, Ignobilis :
So that jus imaginis was among the o!d Ro-
mans like the Right of bearing a Coat of
Arms among us.

: Bu T this artificial . Honour grew to a
greater Height in Courfe of Time. Befides
‘ K its
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its Connection with the higher Offices in the
State, as among thé Romans, it came fo be ari-
riexed to large Teiritories, and at laft refted
upon Families, without Regard to Land o
Office. This was the Caft iii all the Gozhic
Conftitutions, and to thefe two Branchiés T
fhall confine myfelf, as they are the Founda- -
tion of our prefent Notions of Digpity and
Honour. '

" In thefe Gothic Conftitutions, Honour and
Dignity were originally annext to Lands and
Offices, and in no Cafe to Perfons or Fami-
lies, independent of Lands and Offices.

EArL or Count was the Name given to
the Governor of a Province. The Office
was of gredt Power and Authority, and could
not fail to have a confiderable Share of Dig-
nity annext to it. Bafrage, in his Cuftoms
of Normandy, obferves, that Counts were the
ordinary Judges of Provinces, that under
Charles the Simple, they bégan €6 be heredi-
tary, and that forne few of them ufurped the

Sove-
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Sovereignty. In the fame Way an Earl in
England was the Judge or Governor of a
Shire, and his Office as well as Dignity for
Life only. William the Conqueror firft made
the Office feudal and hereditary, allosting " the
third Penny of all the Pleas determined in the
Sheriff's Court, for Support of the Office.
"This Acceflion of Wealth and Dignity had
_ theordinary Effe@. Earls became too great
to fubmit to the Fatigue of Bufines. De-
putes were appointed in every County, upon
whom was devolved all the Drudgery Work
of the Magiftrate and Judge. And thus it
commonly happens, that the Perfon who
reaps the Profit does not‘hmg, while the Per-
fon who does all the Work, is very flenderly
rewirded. After Introdu&ion of thefe De-
putes, Vicecomites or Sheriffi, an Earldom
was no longer confidered as a territorial Of-
fice, but as a territorial Digpity, which car-
rying 2 good deal of Splendor with it, came
"to be a defirable Obje®. As it no longer
had any Relatiop to a real County or She-
riffdom, fictitious or imaginary Counties were

K 2 ere&ed,
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ere(ted, in order to beftow the Title of Ear/
upon the Poffeffors.  And thefe Titles by the
Bounty of Princes, came to be multiplied ex-
ceedingly ; it being obferved with Regard to
Ribbons, Titles, and fuch like Marks of
Diftinction, which take nothing from the
Granter, that of all Favours, they are beftow-
ed with the beft Grace. Rare Invention, this,
to reconcile, in fo happy 2 Manner, the Inte-
refts of the Giver and Receiver.

IT is obferved above, that in the Gorbic
Conftitutions, Hongur and Dignity were an-
next to Lands as well as to Offices. In Ex-
gland a great Eftate held of the King, with
Power of Jurifdiction, &c. and a Reddendo
of fo many Knights to ferve the King in his
Wars, commonly ftiled @ Barony, had Dig-
nity or Honour annext to it; and from this
artificial Conneion, it alfo got the Name of
an Honour, the Honour of Richmond, for Ex-
-ample, of Woeodfiock, &c. And the Family
here was 10 little regarded, that whoever pur-
chafed fuch an Eftate, with the King’sCon-

fent,
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fent, to be held of the Crown, was of Courfe,
confidered as a Baron, or Perfon of Honour.

Ori1GiNALLY the Union of Lands, ere&-
ed into an Earldom or Barony, was conceived
to be fo intimate, that it became as it were an
identical Subje&, not capable of Divifion or
Separation into Parts. And hence, in the old
Law of England, it was a Rule, that a Baro-
ny could not be fplit into Parts, but that the
whole bzhoved to be alienated together.

BurT this being a ftrained Conception, re-
pugnant to more plain and natural Ideas, e-
fpecially where Parts of an Earldom or Ba-
rony are locally feparated one from another,
Nature prevailed over Art, and the difpofing of
Parts of a Barony crept into Practice. '

For fome time after this Sort of Commerce
was introduced, territorial Honour was not
much affeted by it. The Earldom or Ba-
rony flill remained in a great Meafure entire
with the Dignity annexed to it, But when,

by
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by the Arts of Peace, and Increafe of Indu-
firy, Lands came to be more univerfally the
Subje& of Commerce, readily paffing from
Hand to Hand, territorial Honour behoved
tobe in an uncertain State. Let us fuppofe,
that an Earldom or Barony has been poffeffed
for Ages by the fame Family. The Family
fallmg into Decay, the Eftate is difmembered
Picce-mail, ’till little or nothing is left ofit.
" What is become, in the mean Timie, of the
Dignity or Honour originally annexed to the
Eftate? For the Eftate being fplit. into fmall
Parts, and poflefled perhaps by mean Perfons,
the Honour cannot follow ‘any of the Parts.
Is the Idea then loft and gone?  1f it does fub-
fit, where is the Obje@? The Anfwer is,
*That it is transferred from the Eftate to the
‘Family ; and the Tranfition is eafy and natu-
ral. For tho' Poffeflion of the Earldom or
Barony, is the Foundation of the Rcfpe& pald
to the Fami'y, yet the Family being the im-
mediate Objec, Refped is paid by the Vul-
’gar th‘hout attending to the legal Title, and
is contmued to ‘be paid even aftcr the Tile is
: gone.
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gone: Thus it Germany, tetritorial Titles of
Monour aré comhmunicated to évery Branch of
the Family, tho’ poflefled of no Land Pros:
perty ; and thercfore, né Wonder, that in
Britain, the Title thould remain with the
¢hief Brarith of the Family, after the Fﬁatc )
B dapidated. .

On~e Thing did facﬂxtatc the tranf
fcrrmg of Honour from Land to Families.
It was Mzlcolm Canmore, who, in Ithit.
tion of William the Cenqueror, introduced
the territorial Dignities of Earl and Ba~
ron, which produced ' Sitnames - not. for-
metly in Ufe.  Malcohmus tertius, fablaty
Maccabeo Tyranno, Regrmum- legistime fobi
debitum, occupavit, guod, ut ermaret,. teu-
td curd incubuit ; tumc et @ Predys. ro-
bilibus momina quifque fumpfit, et cwm omag-
na frequenfque nobilizas S. Mmgm?tm ok
Hunigaria & Anglia fecuta, in Scotia comfes
diffet, [plendorem novo Juo Prmczpdtm addi-
turus, Buarones et Comites creavit. ~ Dempfier,
p.120. Fhe Ufe of Sirnames had - undoubt-
© edly
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edly the Effect to make a clofer Union among
the feveral Parts. of the compound Idea of a
Family, by binding all thefe Parts-together
under one common Name; which tended to
facilitate the Connection betwixt a Family and
a Title of Honour, and made it as eafy for
the Mind to reft upon a Family for the Ob-
je&t of Honour, as upon an Eftate,

It wxll be obvxous, that this Changc in
the Nature of Honour; from territorial to per-
fonal, behoved to come on by Degrees. Even
after frequent Inftances of the Title remain-
ing with a Family, when the Eftate was en-
tirely or moftly difmembered, the Cafe would
be different, when the Earldom or Barony
was difponed whole and entire ; for there the:
Honour for many Ages, was certainly tranf-
ferred with the Eftate. Oppofite Inftances
behoved to breed a Confufion and Darknefs
in the Idea of Honour, being fometimes ap-
plied to Lands, fometimes to Families, inde-
pendent of Lands. The Matter is fettled
by Courfe of Time. The Notion of territo-

rial
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rial Honour is quite wore out, and at prefent
we have no Example of Honour, bat what is
perfonal, and annexed to Families, indepen-
dent of Land. I have heard of no Exception
in this Ifland, unlefs it be with relation to the
Caftle of Arundel, which at the fame Time
' appears to be a doubtful Inftance,

Tao’ territorial Honours be now at an End,
there remains one remarkable Confequence
of them, which is in full Obfervance, It
is a Maxim in Law, that the King is the
Fountain of Honour, and that it is the Pre-
rogative of the Crown to beftow Honours
and Dignities of all Kinds, Itis not difficult
to come at the Foundation of this Privilege.
Tho’ it be the Privilege of every Superior
to unite - difcontiguous Lands into one ar-
tificial  Subje®, in favours of his Vaffal; the
King is the only Superior who can unite Lands
into an Earldom or' Barony, for a plain
Reafon, that it is not called an Earldom or
Barony, unlefs it hold of the King. The
Honour which followed this Ere&ion or Cre-

~ L _ ation
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ation was underftood to flow from the King ;
and as the King’s Confent ia. the Quality of Su-
perior, is requifite for tranfmitting an Earldom
or Barony. to a Purchafer, hence the King came
to be confidered as the Fountain of territarial
Honour, in the fame Manner as he isthe
Fountain of official Honoun, by his Power
of appointing the Officers of the Crown.
Taking the Matter ftrictly, it was not the
King who beftowed the Honour, but the
People. Nothing flowed. from. the ‘Crawn,
but the Office or the Barony, which carrying
great Power and Preheminence, was naturally
attended with. Honour and Refpe&t.. And
fuppofing Honour to he a legal: Acgeflory:
of a Barony or Office, it 'will not follaw,
that the: King can create Honour, independense
of a Barony or Office, which would be crea~
ting an. Acceflory without a Principal. But
our Forefathers were by no Means accurate in
their  Conceptions: And from the King's,
Power of beftowing the Means of acquiting
Honour, to.infer a- Pawer of beftowing Hos
nour independent -of thefe: Means, is no bet<

ter
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ter Reafoning, than to infer a Man’s Power
of beftowing Knowledge without any Means,
from his Power of beftowing Riches, which
are one good Meaasto acquire Knowledge. Yet
upon this, and no better Foundatien, is the
King’s Power built, of beftowing perfonal or
Family Homowss, when thefe, by Degrees,
came to be fubfttuted in Place of the other.

AnD thus a new Diftin@tion was, by De-
grees, introduced, betwixt Honour anncwed
to Land or Office, and Honour annexed to
Perfons, whether a fingle Perfon or Family.
And this - latter Sort of artificial. Honour, I
fhall take the Liberty hereafier to call peryo-
nal Homour, tho' very different from that
Refpeé and Deference which is voluntarily
paid to certain Perfons, from the Opinion of
real Worth.

TuERE are preferved in England ma-
ay old Charters of the Creation of Earls,
which uniformly run in the Stile of a Grant
ofan Office. When by the Multiplication of

L2 Earls
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Earls beyond the Number of Sheriffdoms, an -
Earldom funk down to a mere territorial Dig~
nity, the Stile of thefe Charters was varied,
and the common Form was to eret Lands-
into.an Earldom, in favours of the Grantee
- and his Heirs, which was underftood to be
all that was neceffary to beftow upon him the
territorial  Dignity. Afterwards, when the.
Notion of Perfonal Honour crept in, certain
Solemnities were ufed at the Creation of a
Peer, fuch as girding him with a Sword, co-
vering his Head with a Cap of Honour and
Circle of Gold, all of them Marks of perfo-
nal Refpe&t. Andnow, both in England and
Scotland, the Notion of territorial Honour
being quite wore out, an Earl’s Patent is fo
framed, as (0 import a mere perfonal Digni-

ty, without relation cither to Office or to
Land.

WiTH Regard to Scotland, the oldeft Pa-
tent of an Earl I have feen, is that granted to
Ranulph Earl of Murray. King Robert 1.
grants certain Lands to him, and to the Heirs~

male
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male of his Body, to be held of the Crown
in libero comitatu. As no other Form or Ce-
remony was ufed in creating this Gentleman
an Earl, the Charter is full Evidence, that in
thofe Days the Title of an Earl was confide-’
red as merely a territorial Dignity. A Copy
of the Charter is annext for the Satisfaction
of the curious. Another Charter I have read
of by King David II. * in Favours of Si
‘** Malcolm Fleming ngbt and of the Heirs
“ male of his Body, for his Homage and
‘¢ worthy Services, of the Lands of Farynes,
¢ Deall, Rynos, and the Burgh of Wigtoun,
¢¢ with their whole Pertinents, and all the
¢ King’s Lands of the whole Sheriffdom
s« of Wigtoun, with the Advocation of the.
¢« Churches, and Right of Patronage of the
¢« Monafteries and Abbacies cxdhng within
« the Sheriffdom; referving to his Majefty the
¢ Right of Patronage of the Epifcopal Sce of
s Whyteborn or Galloway. And alfo becaufe
« the faid Place of #igtoun was looktupen as
s¢ the principal Mannor of the whole She-
« rifidom of Wigtoyn, the King ordained,

“-that
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s that the faid Malcolm and his Heirs thould
¢ for ever take the Name of £arl and be
¢ called the Earls of Wigteun. Further, the
s faid Lands arc crected into a free Regality,
¢ with Power to judge upon the four Ar-
 ticles of the Crown. The faid Earl and
«¢ his Heirs giving the Servioe of five Knights
¢ or Soldiers to the King’s Army. Dated
“ at Airth, gth November, 1343.” This
Creation of the Earl of #'igtown 1 have chofe
the . rather to mention, becaufe of one no-
table Circumftance which demonftrates the
Notion entertained in thefe Days of this Dig-
nity, that it was merely territorial, and went
along with thie Lands to the Purchafer, in the
fame Manner that the Dignity of a Baron by
Tenure did. Upon the 16th fuky, 1371, a Char-
ter is granted by Thomas Fleming Earl of #ig-
toun, to Archibald of Douglas Knight of Gal-
loway, < Whereby, -for the Feuds betwixt
¢ him and the great Men, and Inhabitants of
¢ the Earldom of Wigtoun, and for gool.
« Sterling paid him, he di{pones to the faid
s< Archibald the forefaid Earldom with the

' ’ “ Per-
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« Rertinants.” * Thie Charter ' was confirin®
ed by Refery Riog of Scat/and, 8th Fehrus.
ry, k371, After this Alienation of the
Baxldons, Themas Fleming was no longer coiry
fidered as an Earl, of which amgng othex
Writs the following. Charter is full Evidence,
granted by Robert M. in’ which * he con-
“ fims a GChartev granted by the faid.'Ra-
 bert Fleming, defigeed Laird of Fullweed,
“ to Walliam Beyd, of-2. Wadles of all the faad _
* Thamas Fleming's Lands within the Barge
« py of Lenze, for 8ok Sterling” The
principal Charter is dated at Cumbarmaule
1372, and the Charter of Confirmation at
Kimghorn, 20th Yunes, 1375. Faurther, that
the faid Arobibald Douglas Knight of Gal-
lway, did, after the Purchafe of the. Earl-
dom, take upon him. the Title of BEarkof
Wigtoun, appears by a Cherter of Conflr—
mation: flill extant, granted by Kim to Chrsi-
Jhan Ramfay, of the Lands- of Bakncreif and!
Gosford, duted 6th March 1422, which puns:
thus, Omnibus bame chariem. vifarss vel aw-—
diturss, Avchibaldus de Douglas, Comes dr

Wigtoun,
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Wigtoun, ac primogenstus filius et beres mag-
nifics et - potentis Domini, Domini -progensto-
risnofiri, Domini Archibaldi Comitis de Dou-
glas;, Domini Gahvidiee et wallis Amandie,
Jalutem, &c.

TuerE islittle Doubt- .of the gradual
Tranfition, in Scotland, as well as in England,
from the Notion of territorial to that of per-
fonal Dignity; and the Stiles of our lateft
‘Patents in Scotland, as well as in England,
are cxpreflive of nothing elfe but pcrfonal
Honour,

- PRoCEED we now to a more particular
Examination of the Dignity of Lord Baron.
In England, three forts of Barons are taken
Notice of by Writers, Barons by Zenure,
Barons by Writ, and Barons by Creation.
Barons by Tenure are they who derive their
Dignity and Privileges from their Lands, the
fame who are defcribed above, under the
Name of territorial Barons. Barons by
Wit came to ‘ha\ve a Being afier the fmaller

Barons

2
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Barons and Freeholders were exempted from
their Attendance in Parliament. The Ex-
emption was granted in England, as well as
in Scotland, with a referved Power to the
- King, to require the Attendance of any of
them in Parliament, when he fhould fee
Caufe. -This was done by a fpecial Writ,, di-
reed by the King to the fmall Baron or
Frecholder, whofe Prefence’ was required,
and who was not otherwife bound to attend
the Parliament. But as this Writ, whether
‘we. confider the Natore or Tenor of it, was
fulfilled by the Perfon’s Attendance in that
particular Parliament to which he was called,
Ieaving him to enjoy his Privilege of Exemp-
tion from other Parliaments, when the Sum-
mons was not renewed, it does not readily
occur . why this Writ fhould be thought to
beftow any Degree of Nobility, whether per-
fonal or feudal. And fuppofing it did, the
Perfon thus fummoned to Parl'ament was ftill
a Baron by Tenure; becaufe none could be
fubjetted to this Summons, but thofe who
held of the King in capite. 'This Diflin&ion
' | M therefore
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therefore is little to be regarded, and accord-
. ingly we have no Traces of it in our Scorch

Antiquitics.

Bazons by Patent are thofe who are cre-
_ated by the King, Barons and Lords of Par-
_liament. It is agreed among Authors, that
. the firft Inftance of this Kind upen Record
is in the Days of Richard 11. who in the
Year 1387, created foba Beauchamp of Holt,
Baron of Kiderminfler, and Lord of Parlia-
ment. The Patent is in the following Words,
Rex, &e. falutem. Sciatis quod pro bono fer-
vitio quod dilellus et fidelis Miles wofter “foan-
ses de Beauchamp de Holze, Semefcallus Ho-
Jpitii nolirs, mobis impendit, tpfum Yoanmem in
unum Parium et Baronum Regni nofri Anglie
prefecimus, volentes quod idem foamnes, et
beredes mafiuli de corpore fuo exeuntes, flatum
Baronis obtineant, ac Domini de Beaucbamp,
et Barones de Kiderminfler nuncupentwr. In
cufus, &c. Dat. 10. Oob. &e.

I mavE "
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I mave given this Patent at kige, that the
Nature of the Grant may be the better on-
derflood ; and it merits Atteéntion, besauf, by
ceating Earls without Relation to a County, .
and Burors without Relation to a Barony,
Foundation was laid for a great Change in
the. Conftitution of Parliament, thongh the
Confequenee was probably not attended to
in the Beginning. The Parliament was ori-
ginally made wp of the King's Vaffals, and
the King had no Power to bring any Pexfon
into Parllament, who did not hold of him in.
chief. By the Multiplication of Easl be-
yond the Number of Counties, which was
begun upon the Fition of eretting a Caftle,
or a Manrior into 2 County, and afterwards
carried on without that Form, the Title of
Earl came to be confidered as a perfonal Dig-
nity ; and now here was another Dignity in-
vented, by creating 2 Man a Baron and Lord
of Parliament ; which, . though it was proba-
bly at firft beftowed upon Barons by Tenure,
came afterwards to be beftowed upon all Per-
fons indifferently, without Regard to Land.
M2 An
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An Earl originally was intided to fit in Parlia-
ment, as the King’s immediate Vaffal, and
a Baron upon the fame Footing. Butnow,
.as the King, by gradually diverging from the
original Conftitution, has acquired by long
Ufe, the Privilege of making an Earl with-
out a County, and a Lord of Parliament
without a Barony, it may happen fome time .
hereafter, that the Houfe of Peers fhall be
filled with Men who have little or no Pro-
perty in Land. It muft be acknowledged,
that feldom has the Peerage been beftowed
but upon Men of opulent Fortunes. But as
the Crown is under no Reftraint in this Par-
ticular, we owe it more ta the Goodnefs of
our Sovereigns, than of our Conftitution, that
the Houfe of Peers is compofed of Members
who, if they are not intirely independent,
have themfelves more to blame than thclr
Circumftances.

Tuo’ the above Diploma is the oldeft that
is upon Record, it follows not, that it is the
firft of the Kmd The Stile of the Dlploma

rather
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- rather argues an eftablifhed Practice, as it is
not introduced with any Preamble, importing
a new Dignity. At what Time then, by
whom, and upon what Occafion this new
Clafs of Peerage was invented, is-uncertain. It
may appear hard to be conceived at firft View,
what could be the Intention of it. In the’
Reign of Richard 11. and for a long Time be-
fore, none but the greater Barons attended the
Parliament, the lefler Barons and Freholderg
appearing by their Reprefentatives. Nowto
what Purpofe could it be, to create a great Ba-
ron, Lord of Parliament, who was intitled alrea-
dy to that Privilege. And if the Honour was
defigned for a lefler Baron or Freeholder, it
was fufficient to call him to Parliament by a
fpecial Writ. But when the Matter is more
attentively confidered, there will be found
probable Reafons for introducing of this Dig-
nity. The Commerce of Land, begun fome
Centuries before, was greatly increafed in the
1387. A Barony by Tenure, which waso-
riginally a permanent Digpity in a Family,
was no longer confidered as fuch, afier fre-
’ 3 . qucnt
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quent Inftances of the Tranfmiffion of thefe
Dignities from Haad to Haad, in the Way
of Commesce. 'The Dignity which was con-
fiderable, while it was confined to certain Fa-
milies, fell in ¥s Value, after it came tobe
expafed to Sale, with the Barony to which i
wasannexed. Thismade People aim at fome
external Mark of Homour, which fhould be
permanent in their Families, as Baronies had
been of cld. And this was effetuated, by
creating them 2nd their Heirs Barons, and
Lords of Parliament; for here the Dignity
and Privilege being beflowed upen 2 Family,
and not upon Land as formerly, was inherent
in the Family, and behoved to fubfift fo long
as the Family fubfifted. Nor did this Inven-
tion require any great Stretch of Fancy: For,
at this Period, and before, the Notion of per-
fonal Honours had gained Ground, by the
frequent Examples of Earls created with a
very flight Relation to Property.

In Scotland, where there has been all a-
long a clofs Imitation of Englifb Cuftoms,
, the
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the Dignity of Lod of Parliament was early
introduced ; at what precife Period we know
sot: We are oaly certain, that this Digoity
was poflefled by mmany Families, before the
Reign of our Fawes I. The A& fo often
mentioned, exempting the {mall Barons and
Frecholders from Attendance in Parliament,
is {nfficient Hvidence, :fiRce it contains a Re-
gulation, << That Bifhops, Abbots, Priars,
¢ Dukes, Earls, Lords oF ParrL1AMENT
<« and Banrents, be fummoned to Parliament
“ by fpecial Precept.” Whether Patents were
originally ufed m the Creation of our Lords of
Parliament, is not certain. { incline to think
they were .not ufed, becaufe I have feen no
fuch Patent before the Days of Fames VI,
Probably there was no other Form ufed but
what is contained in- the Records of Parlia-
ment, bearing, that the King, in full Parlia-
ment, created fuch a Man, and certain Heirs
mentioned, Lords of Parliament, and ordained
him to be ftiled Lord A. B. of C. D. the
ordinary Form being to annex Lord to the
Sirpame, with the Addition of the Name

: of
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of the Eftate, connetted by the Particle of ;
for Example, Lord Lindfay of Byres, Lord
Stewart of Ochiltree. 1 muft further obferve,
that if Lords of Parliament were created a-
mong us without a Patent, the Ceremony
muft have been performed in Parliament.

Tuge Barons, by Creation called Lords of

- Parliament, were diftinguithed in Common
Language from the Barons by Tenure, by be-
ing called Lords, f{uch as, Lord Erskine, Lord
Bortbwick, Lo:d Seaton, &c. whereas Barons
by Tenure were called Lairds; for Example,
the Laird of Dundas, the Laird of Calder,
the Laird of Lufs, &c. Becaufe there is no
Latin Word for a Laird, the Barons by
'Tenure were called Dom:ni, as well as the
Lords of Parliament were. But then to exprefs
the Difference, the following Forms were
conftantly obferved. If a Laird, or Baron
by Tenure, was meantto be expreft, it was
in this Manner, Dominus de Calder, Domsinas
de Balwirie, Dominus de Lufs, &c. But Lords
of Parliament were expreft by leaving out
the
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the- Article, thus, Dominus Erskine, Dominus
Seaton, Dominus Bortbwick. For Iluftrati-
" on’s Sake, I have annex’d a Copy of the Rolt
of the Parliament 1471, containing, 1m0, A
Lift of the Bifhops who appeared in that Par-
Lament ; 2dly, Of the Abbots; 3dly, Of the
Earls; 4¢bly, Of the Lords of Parliament;
sthly, Of the Barons by Tenure; and laftly,
Of the Commiffioners for the Burrows.

- Tr is certain, that the Lords of Parliament
had no greater Power or Privilege in- Parlia-
ment than the Barons by Tenure had; yet
as it was underftood to be the King’s Inten-
tion, in creating a Lord of Parliament, to
exalt the Perfon honoured to a Rank above
that of a Baron by Tenure, the Nation has
all along fubmitted implicitely to the King’s
Will, as moft Nations do with Regard to
Titles of Honour beftowed by the Sovereign.
And there are two Circumftances which pro-
bably had an Influence to heighten the
Refpe&t paid in Confequence of fuch Creati-
ons. The Attendance of a Baron by Te-

N "pure
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nure im Parliament, is a Service, and nota
Matter of Right; whereas, when ane is ¢re-
ated Lord of Parliament, the Powar of atten~
ding Parliaments is beftowed upon him as's
Privilege. The other Circumftance muft
bave had ftill 2 greater Weight in.the Ima~
gination. The Honour of 3 Baran by Te-
nure was annex’d to the Land, and went
with it to the Purchafer of the Barony along
with the JurifdiGtion, and its other Acceflo-
ries. The frequent Tranfmiffion of Baro-
nics from Hand to Hand, with. the Honours
annex’d, could not fail to depretiate the Dig-
nity, in the Qpinion of all Men. A Man
who, after paffling many Years ia an obfcura
Rank, purchafes an Honour with his Mo-
ney, muft lay his Account, for fome time,
not to have great Re(pect paid him. And
tho’ the Refpet paid to an old Family, will
run on a long Time after the Family-Eftate
is gone ; yet it muft dwindle by Degrees,
’till the Family at laft be loft in the common
Mafs. It will be obvious, from thefe: Con-
fiderations, that territorial Honour could not

long
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long fland its Ground after the Commerce of
 Land was introduced, and it will be equals
ly obvious, that this Citcumftance behoved
to add a great Luftre to the Dignity of 4
Lord of Parlmment, which was amnexed to
the Family, and inteparable from it. Ac-
cordingly, after the Lords of Parliament were
muitiplied by frequent - Creations, the Bu-
rons by Tenure, who made no Figure 1
Comparifon, tired of the Expence of atten-
ding Parliaments, without 4ny Retarn ei-
ther .of Profit or Honour, withdrew by De-
grees. In latter Times, the Barons by Tes
awe, who attended Parliaments, were mofts
ly the eldeft Sons of the Nobility, infeft in
Lands, to intitle him to & Seat thei¢. And
in Fa&, for forty Years before the 1587,
there is not to be found in the Rolls of Par-
liament, a fimgle Luftance of 4 Baron by Te-
nure attending the Parkiament.

. It wasin this Year 1§87, that the Seuatute
of fames 1. of Scotland was revived, requiting
thc leflet Barons to fend Commiffioners to Par-

N 2 liament y
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liament ; and o little Regard was bad to Ba-~
rons by Tenure in this A&, that by an ex-
prefs Claufe, « All Frecholders of the King,
¢ under the Degree of Prelates and Lords
. ¢ of Parliament, are to be warned by Pro-
¢¢ clamation to be prefent at the chufing of
¢« thefe Commiffiopers.” It was this A&
then, which gave the finithing Blow to Barons
by Tenure, by depriving them of their Seat in.
Parliament, and thereby reducing them to
the Rank of fmall Barons and Freeholders,:
who have no other Privilege, but to fend Re-
prefentatives to Parliament : And hence a
Scotch Laird has come to be in fome Meafure
a.Term of Reproach, like a French Marquis,
or a German Baron.

IT remains only to be examined, by what
Means it happened, that the Commerce of
Land, which has quite annihilated the Ho-
nour of a Baron by Tenure, had not thedame
Effect with regard to the Dignity of an Earl.
It is clear from what is above faid, that both
of them were once territorial Dignities, and

that
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that when the Eftate - was aliendted, ' the Dig~
. nity went along with it, = We may readily be~
lieve, that the Dignity of an Earl was pretty
much .obfcured, by this Means, as ‘well as
that of a Baron ;. and ' we - have Tradition- to
confirm us in this Opinion. Yet aftef perfo-
nal Honour was introduced, whereby wa
came to.feparate the Dignity from the Eftate;
the Title of ‘Earl encreafed in Repute, while
that of Laird, which was the Title of a Ba-
ron by Tenure, dwindled away to nothing.
‘When this Matiter is confidered, a ready So=.
lution will occur. . The Introdution of that
new Clafs of Nobility, called zbe Lords of
Parliament, which had the Effe®@ to -over-
fhadow and obfcure the Barons by Tenure,
plainly contributed to exalt the Earls.” Place
and Precedency work ftrongly upon the Ima-
gination, becaufe they are public and palpable
‘Marks of Refpect. The Barons by Tenure,
fuch of them who had the greateft Eftates, or
made the moft remarkable Figure, were ge-
nerally called to be Lords of Parliament;
and fome of them were more highly ex-

alted,
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alted, being made Earls. The Body of ter~
sitorial Barons being thus impoverithed, by
the frequent Draughts made out of it, came
to be little refpeGed. They by Degrees
withdrew from Parliament, as finding no-
thing there to anfwer the Expence of Ate
tendance ; and they wete excluded altoges
ther by the A&t 14587, which in thefe Cirs
cumftances could not, at any Rate, be rec.
koned a Hardfhip, and poffibly was carried
through with their Confeat or Good-liking.
The Removal of the Barons by Tenure from
the Parliament, behoved to add a. Luftre to
the Lords of Parliament, and till a greater
Luftre to the Earls, who took Place of them,
And as by this Time, an Earldom wes con-
fidered as a Family Dignity, as well 45 was
a Baronage by Creation, the Earls could not
fail to preferve their fuperior Rank in the
Minds of the People, as well as they did in

- the Rolls of Parliament.

3 ' King
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King Robert’s CHART ER to Rgnulph Earl
of Murray.

OBERTUS, Dei gratia, Rex Scatorum,
omnibus probis bominibus totius terree fuce
Jalutem. Sciatis nos dediffe, conceffiffe, et hac
prafenti carta noffra confirmaffe Thome Ra-
zlulpbo_ militi, dileéto nepoti nefiro, pro boma-
gio et [ervitio fuo, omnes terras noftras in Mo-
ravia, ficut fuerunt in manu Domini Alex-
andro Regis Scotie praedecefforis nofiri ultimo
defuniti, una cum omnibus aliis terris adja-
centibus, infra metas et divifas fubferiptas can-
tentis, incipiendo videlicet ad aquam de Spee
Sficut cadit in mare, et fic afcendendo per ean-
dem aquam, includendo terras de Fouchabre
Rothenayks, Rothays et Bockarine per fuas
rectas metas et divifas, cum fuis pertinentiis ;
et fic afcendendo per dictam aquam de Spee uf-
que ad marchias de ‘Badenach, et fic includendo
amnes terras de Badenach et Kyncardyn et de
Glencarn cum pertinentiis, per fuss reclas me~
tas et divifas ; et fic [equendo Miarchias de Ba-
o denach
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denach ufque ad marchiam de Louchabre, et fic
includendo terras de Louchabre de Maymez de
Lezbarketh de Glengarech et de Glennelg, cum
pertinentiis, per [uas reclas metas et divifas ; et
Jfic [equendo marchiam de Glenelg ufque ad -ma-
# verfus occidentem, et fic per mare ufque od
marchias boreales Ergadie qua eff Comitis de
Ros, & fic per marchias illas ufgue ad mar-
chias Roffie, et fic per marchias Roffie quouf-
que pervemiatur ad aquamde Forne; et fic per
aquam de Forne quoufque perveniatur ad mare
orientale : Tenendas et babendas dicto Thome
et beredibus fuis mafculis de corpore fuo legie
timé procreatis feu procreandis, de nobis et be-
redibus noflris in feodo et bereditate in LIBE-
RO COMITATU, ac in libera regalitate, cum
quatuor querelis ad Coronam nofiram regiam
Jpectantibus, et cum omnibus placitis et quere-
lis, tam in communibus indiclamentis, quam
1n brevibus placitabilibus, er cum omnibus aliis
loguelis quibufcunque ad liberam regalitatem
pertinentibus, vel aliguo modo pertinere valen-
tibus, adeo liberé, quietd plenarié et bonorificé
ficut aliqua terra infra regnum noftrum in re-

' galitate
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ghlztatt liberius; plensus, quietius aut bonori-
Jicentius dars poterst aut teners : una cum mag-
na cufiurha noffrd burgi de Invernis et cokeso
gufdem; et libertatibus fuis in. omnsbus; ex-
ceptd tantummodo parvd cuftumi dicki burgi,
cum plenaria poteflate attaciondi, accufands
et in omnibus minifirands ac /udtcand: omnes
sllos. diéti Vicecomitatus injurias, ‘dampna fea
prajudicia facientes indebite cuflume pradic-
tz, ades libere in omnibus, ficut nos vel alia
quis minifirorum nofirorum ipfos attachiare,
accufare, minifirare feu Fudicare potuimus; feu
poterit in prezmzﬁs, et quod dictus Comes et
biredes fui amerciamenta, excactas feu forif-
falturas inde contmgenm adeo liberé et quieté
babeant e poffideant in futurum, ficut nos Sou
aliquis pradecefforum nofirorum dicta amierci-
amenta, excaetas [eu fbrz.gﬁzﬂuras aliquo tem-
pore babuimus. Quare wicecomiti nofiro de In-
wernis et ballrvu fuis, ac prapofitis et ballivis
dici burgi qui pro tempore fuérint, ac ceterss
quorum interefl; firmiter pracipimus et mon-
damus, quatenus prafato Comsti et beredibiss
ﬁas pradidlis ac fuis minifiris fint intendentes
o et
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et refpondentes; cogfudentes ¢t -ausiliantes, fi
-per bis, fi- neceffé fuerit, mofira regali poteris
"tid invocatd, fine aliquo -alio mandato. nofiro
Jpeciali interveniente. Volumufque et copce-
dimus quod dictus Thomas et beredes Jui pre-
dici babeant, teneant et poffideant digtum' €=
mitatum cum manerio de Elgyn, quod pro ca-
pztalz manfione Comitatus Moravie de cetero
“tenert volumus et -vocarz, et cum aliis omwibus
maneriis, burgis, villis, thanagiis et omnibug
terris noftris dominicis . firmis et -exitibus
infra predicias metas contentis, cum advoca-
tionibus ecclefiarum, cum feodis et Joris sfalbbu.
ris, cum fikvis et forefis, moris_et. marefiis,
cum viis et fermm cum aquis, ﬂégrm, lacu-
Bus, wivariis et molendinis, cum pifeationi-
bus tam maris quam agux dnlm, cum vena-
tionibus, aucupat:ombu: et avium aersis, cum
omnibus aliis  libertatibus, commodstatibus,
ayfiamentis et Ju/hs pertmmtzzs Juis, in omni-
bus, et per omnia; tam non nominatis quam no-
minatis: quibus heredibus digki T bome maf-
culis deficientibus, quod alfit, volumus quod
dtﬂu; comttatus ad nos et beredes noftros liberd

et
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et integre, ac fime aligua contraditione re.
wtrtatur, Volumus etiam et comcedimus pro
nobis et beredibus’ nofiris, quod omnes Barones
et Liber:tenentes diéli Comitattis, qui de nobis
et pradecefforsbus mofirés in capite tenuerant,
et eorum berodes, dicho Thome et beredibus fuis
pradifis, bomagia, fidelitates, foStas curie,
et gmnia alia [ervitia faciant, et baronids et
tenementa fua de ipfo et beredibus fuis predic-
tis de cetero femeant : fakvis tamen Baronibus
et Libere-tenentibus pradittis, ac eorum beres
dibus, juribus et libertatibus curiarum fids
rum baélénus juffe ufitatis. Polumus {ifuper
et copcedimus, qudd burgi et burgenfes fui de
Elgyn, de Fores, et de Ixvirnarne, eafdem Bbers
tates habeant et exerceant quas tempore Do
mini Alexandri Regis- Scotiz predicti ef nos
Siro habuerunt ; boc folim falvo, quod de ns-
bis tencbant fine medio, et munc de eodum Cox
mite tenent cum eifdem libertatibus. Salvy
etiam nodis et heredibus nofiris in bae dona-
tione nofira, birgo noftro de Brvirnefs, eum lo-
¢o, caftelli et terrds ad dictum burgum pertie
gentibss, cum pifeatione aquee de Nifs, et cum
02

molen-
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molendinis aguee cjufdem, cum fequels dicH
burgi et terrarum ad ipfum burgum tontum-
modo pertinentium : et [alvis nobis et beredi-
bus nafiris fidelitatibus Epifeoporum, Abba-
tum, Priorum et aliorum. Prelatorum Ec-
clefiz  Moravienfis, et advcatione feu jure.
patronatils ecclefiarum earundem et eorum flatu
in omnibus quem babyerunt tempore Regis d-r_\
lexandri prediiti, et aliorum pradecefforum
wofirorum Regum Scotiee : excepto quod bomi-
. pes corundem citati per nps ad defenfionem
pegni noftri intendant vexillo et fequi tenean-
tur vexillum dicti Thame Cmm: et herequm
SJuorum preedictorum, und cum aliis qui vex=
illum Moravie fequi folebant antiguiti's : fa.
ciendo nobis et beredibus noftris dicfus Thomas
et beredes fus predicti pro dicto Comitatu, fer-
witium offo militum in exercitu nofiro, et Sco-
ticanum [ervitium, et aykil_ium de fingulis da-
vacis debitum et confuetum, . tantymmodo, fine
Jeita curie @d quamcungue curiam nofiram
Jacienda. In cujus rei tefiimonium prefenti
carte mfire figillum wofirum precepimug
gppow Teftipus 'verzera&tl:bw Patribus Wik

o Ielm
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Lelto: -Sanéti Andre, Willebmo Dunkeldenfl,
Henrico Aberdinenfi, Dei gratia, Epifcopis;
Bernardo. Abbate de Aberprothock. Cancellarso.
noftro, Mplcolmo Comite® Levenox, Gilberto de
Haya;, Roberto de Keth Marefcallo - Scotiee,

Alexandro Margus et Henrico de Sancto claro,
militibus, o

DI PL 0 M A of an Earldom, contaming
the Form of Belting, &e.

ACO BUS Dei Gratia, Rex Scotorum,

omnsbus probu bominibus totius terre fue,
elericis et laicis, [alutem. Cum diletus nofter
sonfanguineus Robertus Dominus Seytoun, ex
clorifima €& illuftrifima flirpe vetufidque de
Seytoun familia defcenderst, que multis ab-
binc feculis per noffros felicis memorie pre-
deceffores ofitimo dominorum merito dignitatem
et bonorem liberi Baronis et domini parliamen-
ti regni nofiri Scotie confequuta eff ; cumqué
majore: dicli ‘confanguines noffri, in omni off-
po et fidelitate verfus mos et predeceffores no-

Sforos
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Sfires fitmitér permanferint 3 Idemquie Confans
guingus nofter antecsfforym  fuorum - werita
mon folam. adequaverit, fed etiem eximiis
fuis virtutibas stz de nobis meritus fit, ut
regalis nofird fatus ac muneris dignitas et
. munificentia pofialent ne patiomur eum et fuss
ceffores fuos meritis bonorsbus et claritudine dew
fiitus, fed potius ut egregie fallis bomor etiam
et claritas accedat 5 Noveritss igitur nos de
confilio procerum- et digui regns mofiri primes
tum, exigentibus premiffis, creaffe, ordinaffe,
confiituiffe et erexiffe, temoreque prezfentium
creare, ardinare, confiituere et erigere antedi-
Etum confanguineum nofirum Robertum Domi-
pum Seytoum, et beredes fuss mafculos Comites de
Wentoun, eidemque Roberto as beredibus fuis
prediclis nomen, [flatum, gradum, - titalum,
bonorem et dignitatem Comitis de Wentoun in
omnibus et fingulis preenrinentiis, dignitatibus,
bonoribus, et ceteris quibufcungue ejufmods fa-
tui Comitis de Wentoun, pertinere feu fpetla~
re valentibus, damus et concedimas. Ipfumque
dictum Robertum et beredes fuos pradiios bu-
Jufmodi fatu, gradu, titulo, bomore ¢t digni-
{ate
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tate Comitis de Wentoun per cindlurom.gladii,
ac- uniws. cafipe bomorss et. dignitatis, 8 cir-
Cwli-dures circa coput. pofiionem infigmivimus,
nvefiivimus. #t reqlises mobslitavimus. - Fe-
wendy et babends nomen, - fatym, titulam, gras
" :dum, bonorem. ¢t:dignitatens Comitis. de Wane
-Loun praadicls, cum emnibus et. fugulis preemir
nentiss, boneribas, et gufinodi celeris quibufouns
“que- flgtui - Comstis de: Wentoun. pertinentibus
feu fpestuntibus, prafato-Roberto. Comsts de
Weentoun,. es: beredvbuy . fuss preediétis, in. om-
nibus & fingulis parliamentis noflyss, heteo
dym.-ot. [Uccefforsim.nifirorsmm, publicifne. cone.
ventlomsbus 8t comitis infra ddum nofirum
yeguum, Scotia. tenendis's. necnon ut bohedmt ¢v
Jufmodi voces, preeminentias, diguitates; farxs,
donores, et lica, in ommibus. quie abighis comes
dicfi regnj noftei ante baec timpora melius; bo-
norificentius, ef, quirtsus. babutt, fou: ofus gac
vifus fuit; -vel. in. prefents. gaudes. ¢t wtitur,
Bt quod ditus Rubertus et -kieredes fii pree-
Jatt: fucceffive wecitentur: et nuncapeptir Co-
mites de Wentoun perpetuo in fulsrum, é. qus-
libet- eorum ' 'vmtetur et nuncupetur ; ac ut Co-

mites
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- siites Parlamenti et regni nofiri antediéti tra<
entur, tencantur,et reputéntur, ac quilibet ¢-
' orum fucceffive traiietur, Seneatur et reputetur.
" Incujus rei tefiimonium, prefentibus mans no-
- fira fuferiptis magnum figillum nofiram appen-
di mandavimus. Ex arce mofira fancruciand
 -die decimofexto Novembris, anno Domini mélle-
fimo fexcentefimo, coram bis tefisbus, predile-
&is neftris confanguineis et confiliariis, jfoanne
- Marchione de. Hamtiton; Gomite Arranic, Do~
mino Evan, &c. Joanne Comite de Mantroifs,
-Domino. Grabam &, Cancellario nofiro.; Geor-
géo- Marifcalli - Comite -Domino. Keyt; &c. reg-
ni nofiri Marifcallos ~Dilectis noftris fami-
iaribus, Confiliariis, Dosmtino ¥acobo Elpbinfion
de Barntoun milite, noffro Secretario ; Ricar-
do Cokburne juniore de Clerkintoun; noftrs fé-
creti figilli -cuftode, militibus ; Magifiro o<
anne Skene nofirorum rotulorum, regifiré ac
confilii, -clerico; Domino . jfoanne Cokburne de
Ormefivun. milite, nofire jufliciarie clerico
-Magifiro Willehmo Scot de. Elie, noftre Can-
cellariee- Direttore.. - N
SN Jacosus Rs

3 DI.
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- DIPLOMA 'of‘an Earldom of a later Date,
without any of the above Forms.

dN NA, Dei gratia, Magne Britannie,
. Francie et Hiberniee, Regina, fideique
defenfor 5 omnibus probis hominibus ad quos
prafentes litere nofire pervenerint, [alutem.
uandoquidem -nos regio noffro animo perpen-
derites nos, noffrofque regios anteceffores per-
plurima fidelia fervitia & nobili et antiqua
Jamilia de Argyle accepiffe, toties dgnota in
diplomatibus aliifque magni momenti commiffi-
onibus et muneribus plurimis bac' preclera fa-
milia ortis, conceffa, et qua nom minus fibi-
ipfis bonorem, et patrie commodum tribuends,
quam nobis nofirifque Regiis antecefforibus ap-
probantibus, gefia fuere ; benigné flatuimus
non folum fervitiorum que balenus egregié
pmﬁzterunt memoriam retinere, [ed etiam eos
ulterius excitare et animare, hac falta pro-
" fequi et repetere, quae nobis nunc placet remu=
nerare, durabilem et infignem regii nofiri fa-
vorss charalterem conferendo, in fideliffimum
rzoﬂrum Conciliarium Dominum Archibaldum
P Campbell,
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- Camphell, fratrem germanum ‘foannis Ducis
de Argyll, efufque beredes pofita exprmﬁs, qui
muneribus fibi ballenus commiffis fideliter ef
diligenter funitus eff : Noveritis igitur mps,
tanquam folus autbor et [caturigo beporis,
Jeciffe, conflituiffe et creaffe, feutsi mos per ks,
nofiras patentes literas facimus, comflituimus
et creamus, ditum Dominun Archibaldym
Campbell, Comitem, Vicecomstem, - et liberum
Parlkiaments Dominum, intitulandum et defig-
nandum Comitem et Wicecomitem de Iflay, et
Dominum Oranfay, Dunion et Arrofe, omni
tempore futuro. Dando, concedendo et. confe-
rendo diéto Damino Arcbzbaldo Camphell, et
beredibus mafculis ex fuo corpore procreandss,
titulum, bonorems, ordinem, gradum et dignita-
tem Comitis, Vicecomitis, et libers Parliamenti
Domini, ut ditum eff ; cum plmarm admq-
dum poteflate. et authoritate illi ejufque ante-
dictis, eundem cum omnibus et fingulis preero-
gativis, pracedentiis, praeminentiis, et privi- .
legiis eo fpectantibus poffidere et frui, quibyf-
cum nos eundem. Dominum Archibaldum Camp-
bell jufque antedictos nobilitamus et inveflimus,

Spe:
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Jpeciatim wvero cum hbero fufragio in par-
Lamento, Tenend. dictum bonorem, ordinem,
dignitatem, et gradum Comitis, Vicecomitis,
vt liberi Parliamenti Domini, com omnibus
preeragativis, preeeminentiis, et privilegiis eo
Sestantibus, per eandem Dominum Archibaldum
Campbell ejufque antedictos, de nodis nofirifque
Regiis fiscefforibus in omnibus parbiamentis,
ordinum conventibus, generalibus confiliis, aliifc
gie congreffibus quibufcunque, publicis feu pri-
watis, in dicto regno noftro tam plenarié adeo-
que liberé in omnibus refpeltibus quam quivis
aglius. Comes, Vicecomes, et liber Parliamenti
Dominus fimili titulo, benore et dignitate, cum
aniverfis privilegiis aliifque ei [pectantibus u-
Sfus et gavifus eff, feu quovis tempore: prete-
rito, prefents vel futuro uti et gaudere pote-
rit.  Leons porro armorum Regi ejufque fra-
tribus facialibus imperamus, ut prefato Do-
mino Archibaldo Campbell, nunc Comiti de
Ifay, talis prioribus infigniis ejus gentikitiis
additamenta, qualia hac occafione expediens et
comveniens videbitur, dent et praferibant. Et .
declammu: et ordinamus bafce nofiras patentes
P2 literas,
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literas, magno nofiro figillo munitas, adeo va-
lidas et efficaces fore dicto Domino Archibal-
do Campbell, ejufque antediétis, pro poffidendo
predicto titulo, bonore et dignitate, ac ficum
omnibus ritibus et folemnitatibus, fimilibys ocs
cafionibus per prm: ufitatis, ille ejufque invefli-
¢ et inaugurati effent ; quocirca difpenfavimus
perque prefentes in perpetuum difpenfamus.
In cujus rei tefliimonsum, preefentibus magnum
Sfigillum nofiram appendi mandavimus. - Apud
aulam nofiram de Kenfingtoun, decimo nono die
menfis Octobris, anno Domini millefimo feptin-
gentefimo fexto, & anno regni nofiri quinto,

Per fignaturam manu S. D. N. Rxgmx,
Juprafiripte.

-DIPLOM A of a Lord of Parliament.

(CAROLUS, Dei grotia, Magnez Britan-
nie, Francie et Hibernie, Rex, fideique
defenfor ; omnibus probis bominibus fuis ad
quos prefentes litere pervenerint, [alutem.
Sciatis, quia nos toyfiderantes dileGlum noftrum
Dominum
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Doininum “‘facobum Sandilands de. St. Mo-
nance, militem, ejufque predeceffores preclaros
et illufires wites ac probos et fideles [ubditos
illufiriffimis noftris progenitoribus effe et fuiffe,
et multa preclara obfequia et fervitia nobis et
noftris « preclorifimis predecefforibus Regibus
Scotie eterne memorie in eorum emolumentum
ac reipublice dicli regni nofiri incrementum
omnibus temporibus retroatlis, tam tempore
pacis quam bells, preflistiffe. Et nos e reg:a
nofira et gratiofa beneficentia wolentes ani-
- mum addi dicto Domino Facobo Sandilands ad
infiftendum vefligiss illufirorum ejus pradecef-
Jorum, quoad fervitia et obfequia nobis et po-
Sleris noftris preeflanda, conferendo in eum ti-
tulum, dignitatem et ordinem [fubfcriptam,
tanquam [pecialem tefferam regis nofirs favo-
ris, cum dilus Dominus facobus ex antiqua
et [Plendida familia de St. Monance oriundus
Sit, cui pro prefente luculentz opes [uppetunt
ad obeundum et fovendum ordinem et gradum .
Domini, infra dictum regnum nofirum: omni
tempore futuro. Igitur pro diverfis aliss mag-
nis refpectibus, caufis et rotionibus, nos mo-

ventibus
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wentibus, ex autboritate noffra regali et pote-
Sate regia dedimus, conseffimus, et difpofui-
mus, tenoreque prefentium danius, comcedimus,
et dijponimus memorato Domino jaca&a San-
dilonds, ejufque baredibus mafeulis ex éorpore
Juo legittime procreatu Seu proereandss, titu-
lum, filum, gradum, locum, bonarem, dtgmta-
tem, et nobilitatis ordinems, Demini ; ac damus,
concedimus, wvoluibus, decernimus et ordinamus,
guod ille ejufque baeredes et fumt[oﬂs pradicts
sndigitabuntur; defignabuntur, wocitabuntur
et nominabuntur Domini de Abercrombie,
omns tempore futuro, cum loco ef fuffragio in
omnibus publicis et privatis conventibus, parii-
amentis, fimiliter adeoqde liberé in omnibus re-
- fpeclibus fieut quicungue alius liber Domisus
aut Baro Parliamenti infra dictam regmum
nmofirum ; una cum omnibus Privilegiis, digni-
tatibus et immunitatipus quibufinngué ad fi-
milem locum [peitan. et pertinen. Cum pote-
Sflate tmemorate Domind JFacebo, ejufque bere-
dibus mafculis antediéiis, gaudends et fruendi
dicte fib, lsco, ordine, Bomore et dignitate
Dosmini, omni tempore futuro; cum ommibus
2 prece-
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preecedentiis, praeminentiis, privilegiis, im-
munstatibus, a?zg[que commoditatibus, eo com-
petentibus, - in omnibus nofiris & fuccefforum
nofirorym parlzammtu, conventibus, corg{ilu{‘
aliifgue liis; vel aionibus quibufcunique, pri-
vatis _[eu publicis, ac utends; gaudends, et fru-
-endi jure ﬁzjragzi,‘ prerogative, gradu: et
doci, ac jlatus Domini ¢t Baronis in omnibus,
ficut quicunque akius ejufdem fatis gavifus off
et poffedit, aut de prefenti poffedit et gaudet ;
quodque dictus Dominus Facobus, ejufque be-
redes mafculi, & eorum finguli, fuccefbrog defig-
nentur et mdgttant«r Domini de Abercropbie.
perpetuo; utque fic reputentur, babeantyr «
agnofcantur, ac ommi hbonore et reveremtia
Dominis Parliamenti competentibus gficiag~
tur. In cujus rei tejhmomum prefentibus,
magnum figillum no/irum apponi precepimus,
apud Carisbrook, duodetimo die menfis Decém--
bris, anno Domint mzlkjimo /excmtcﬁmo gud-.
dragefimo [e ptimo, et anno regni noftré vige- -
JSimo tertio.

"Rort
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" 'Rorr of the Parliament 1471,
Die vero xviiii Februarii.
Prafente dicto Supremo Domino nofiro REGE,
" una cum Epifcopis, Abbatibus, Prioribus,
_ mecnon Nobilibus, Ducibus, Comitibus, Dom-
nis, Baronibus, Libere-tenentibus ac Bur-

. gorum Commiffariis fubferiptis, viz.

Alexandro Duce Albanie, &e.

EPISCOPIS PRIORIBUS
Dunkelden, - Portmowok,
HAberdonen, " Roftinot,

Roffen, Coldinghame,
Orchadeny. Mae. |
ABBATIBUS COMITIBUS
Aberbrothoc, Cancellarius,
Melrofs, Errol,
Hsliruidboufe, =~ Merfhell,
Pafleto, ' Huntle,
Scona, Crawfurd.
Driburgb.

coM-
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~-COMITIBUS.
Mortoun,
Ergile,
Rotbes,

DOMINIS .
Innermeth, .
Erskin,
Haliburton,
Setoun, -
Borthwic, -
Dernle,
Lindiffay,
Gr"ay,' C o,
Forbes,
Kilmawrs,
Kennedy,
Hamzltoun,
Monypenny,
Saltoun.

.. .BARONIBUS
Sangubar,

Bewfort,

Haltoyn,
Crasgmiller,

B Lefalrig,

Dundas,
. Bargany,
' Baf
. Caldor,

- Lafs,

Tarighs,

1zt

- Elzetfoun, . |

" Ruthven,
Sauquby,

" Elpbinfoun,
Gutbrie,
Torthorwald,
Corflorphin,
Edmunftoun,
Dalwolfy,
Bothiok,
Petarrow,
Abyrcrumby,
Erolet,
Rusty,

e

BARO-
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BARONIBUS

Carns, |
Cranflon,
Halkerftoun,
Boyle, :
Ker,

Gajk,

Dron,

Hume,
Balcolmy.

COMMISSARIIS

. § Zong,
Edinburgh, { Bonze,

Aberdeen, - Knows,
Stirl. Walter Stewart,
o 5oy Fowlis, -
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ESSAY IV.
'Upon SuccessioN or DESCENT.

INTRODUCTION.

Uccerssion, or the Tranfmiffion of Eftates
from the Dead to the Living, is a Sub-

je€t which makes a great Figure in Hiftory,
as well as in Law. It i a Subje&t full of
Curiofity ; for, depending moftly upon re-
mote Principles of the Imagination, it thows,
in a Multitude of Inflances, how much we
are governed by Feclings, which, abftractly
confidered, appear to be of the weakeft Sort.
One Effe of this indeed is, that there is no
fach Thing as univerfal Rules of Succeffion.
Different Maxims are not only embraced in
different Countries, but have been eftablithed in
the fame Country at different Periods: So that
Succeffion, like the Fathion, bas hitherto been
in a conftant Flotuation. Weare apt to think,
that the Rules are now ultimately fettled with-
oot Fear of Change. Bat fo, in all Probabili-
ty, did our Fore-fathers, three or four Centuries

Q 2 . ago;
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ago ; for 'tis.a comthon Miftake, from any

fhort Specimen, to infer a conftant Unifor-
mity. However this be, s of great Ufe to
trace the Rules of Succeffion through their
different Changes, - A Lawyer poffibly may
think his. Stock of Knowledge fufficient, if
he can point out .the Rules which obtain at
prefent in his own.Country. Buta Man who
knows no more. of the Matter, cannot form
any clear Judgment about many old Tranf-
actions of the greateft Importance. In the
Hiftory of England, of France, of Scotland,
and indeed of molt European Nations, we
meet with frequent Difputes about the Suc-
.ceflion of Kingdoms, and of other Sovereign-
ties, which we are altogether at a Lofs to
‘comprehend, becaufe fuch Difputes cannot
exiftat this Day. Who imagines that a fe-
:cond Son or Daughter can have any Pretenfi-
ons'to a Crown, fo long as there are Iffue ex-
.ifting of the eldeft : Yet this very Thing was
- made a Queftion of in the famous Trial about
the Crown of Scotland betwixt Bruce and
Baliol. We .are apt to imagine, that a fe-

' ) cand
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cond- Son; who puts in fo'idle a.Claim, has
other Afguments to fu?port‘ hiinfelf with
than what are founded -in the Laws of his
Country : not conﬁdenng that. the Right of
chrcfentatlon tho’ now: gcncrally eﬂ:abh{h-
Days. ~In former Agés the Right of Repre-
fentation was not fo much as dreamed of;
‘Witnefs Lewis, the fecond Son of- Cbarlmiam
‘called to the Succeffion of the Crown- of
"France, when there ‘was an elder: Brother’s
Son exifting. Inftances ‘of this Nature, and
‘there are ‘Maultitudes of ‘them, make it evi-
‘dent, that it isa neceffiry Qualification ina
Hiftorian to be acquainted with the Laws
and Antiquities of the Country he writes of,
Is it not furprifing, that Father Danie/, in his
Hittory of France, gives the above Account of
the Succeffion of Charlemain, without making
the lealt Reflettion upon it, as if it were an -
ordinary Event, which needed no Comment?
So dry an Hiftorian cannot fail to perplex
his Readers. Perhaps the Father was himfelf
/ perp;cxcd and chofe to hide his Ignorance by
2 his
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his' Silente. -Rapin s a moft judicious Hi-
" florian, but he is frequently ata Lofs, thro'
want of a fufficient . Knewledge of the Con-
fitution of England. In his Hiftory are intro-
duced many difputed Succeflions, whers
the FaQs are ftated with great Accuracy.
Bat an intelligent Reader will perceive, that
he is genesally at a Lofs when he endeavours
to form a Judgment upon the Point of Right,
‘which muft be the Cafe with ‘an Author
who is not intimately acquainted with the
Notions of Succeflion entertained in the Age,
and in the Country he writes of. The fol-
lowing Account is therefore given with a View
to anfwer the Purpofes of Hiftory as well as
of Law.

PART
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"PART I

‘FTER Property was iftroduced, and had
gained a firm Eftablithment, the Mat-

ter of Succeffion could not-be long negleft:
ed. 'The Death of the very firft Man who
acquired Property, muft have given Occafion
to the Queftion, who was to fucceed him?
If his Wil} was declared upon the Point, ne
Doubt could be that it was the Rule (a). If
. . thc

(a) The Author is aware, that while Property was in it
Infancy, it was doubted whether a Man's Will, in whasever
Manner declared, could have the Effe& to regulate his Succef-
fion. But when the Thing is attended to, it will be found to
refolve into a Difpute about the Nature of Property. Occu.
pation is allowed to have been the firft Foundation of Property
in Land. When a Piece of Ground was taken ont of the, Com,
men, and cultivated by the Occupier for the Ufe of himfelf and
Fanmily, it foon came to be fettled, that this Perfon was to have
the undifturbed Pofleflion for his Life; otherways farewell to
Labourand Indufiry. Bat as his Intereft in the Subje& behoved
to die with himfelf, it was not readily conceived how his Power
over the Subje& (honld continue after his Intereft was at an End,
or atany Rate fubfift after he wasdead and gone. But this Dif-
ficalty was plainly owing to the limited Notion of Property,
which was entertained after its firft Introduition. In early
Times Property was mot mach diftinguithed from whae is
saw called #/i/rsd. No more was conceived in Property,

bat
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the Eftate was left su medo, withouta Will to
dire@ the Succeffion, his Children for whom
he was beund to provide, would natural-
ly be fuggefted to the Mind. This pointed
out the primary Rule of Succeffion, that Chil-
dren fucceed @4 inteflato, . But what if there
are no Children? *Tis but following, out the
fame Rule to pitch - upon the neareft Relati-
on. For after a Man’s Death, his Children

, ©or

but the unlimited Ufe of the Subje& But Experience poin-
ted outa mere exrenfive Idea of Property. ~ Mankind are fond
of Power, efpecially ever what is their own; and it came to
be confidered as an unreafonable Hardthip, after Induftry be-
flowed in acquiring and improving a Field, that the Occupier
fhould not -have i in his Power to difpofe of it at his Pleafure.
The Power of Difpofal was relifhed, and became Law, becaufe
it was every one’s Intereft that- it'thould be Law.- And when
once this Power was underftood, it came by Degrees to'be ex-
tended the utmoft Length it was capable of.” Thus Grotins,
Lib. 2. Cap 6. SeR. 14. Poffam enim vem meam alienare mon
pure modo fed et fab conditione ; mec tamtum irrewocabiliter, Jed
et rewocabiliter, atque etiam retenta interim poffeffione et plenif.
Sfimo fruendi jare. Alienatio' autem in mortis eventum, ante eam
revocabilis, retento interim juve -poffidendi ac fruendi, .eff tef-
tamentum. Therefore, when-wk read of ancient Laws among
pamculat Nations, introducing the Power of making a Tefta:
ment, we muit not ‘confider thefe Laws as beRowing .peculiar
Privileges, but only as authorifing a Pra@ice which was the
Confequence of an enlarged Idea of Property.
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ot otlrer Relations, will be confidered as ha«
ving a clofer Connection with his Effe@s than
Strangers; aend, by a natural Tranfition of
Ideas, the Property, that was in the Deceafed,
will be readily traneferred to his Kindred.

CHILDREN, as having the clofeft Conneg:
tion, come to be confidered in the firft Place;
and here a fubtile Queftion eccurs, Whes
ther, by the Law of Nature, Daughters arg
intitled to fucceed equally with Sons ? One
Thing- is ¢lear, that wherever the Notions of
a Family have got firm Footing, Female Suc=
ceflion muft be excluded, fince 2 'Woman
by Marriage making a Part of her Husband’s
Family, cannot readily carty on the Idea of
that of her Father, But the Notions of a
Family are the Confequence of 2 Male Succef-
fion, and -are not fuggefted by any natural
Principle. If we lay afide the Notions of a Fa+
mily, Propinquity muft alfo be laid afide,which
throws an equal Weight into either Scale;
What readily .occurs after this, to determine
the Queftion, is, that Women ftand in Nead’

R of
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of Food and Raiment as well as Men do, and
are equally capable of enjoying Riches. Itis
tru¢, that the Male has among all Nations, and
at all Times, been cfteemed the dignior per-
Jina. But this Confideration can never be
of Weight to thruft out Females altogether,
and once admitting them into a Share, they
imuft have an eqnal Share, as there are no
poﬂible Data in this Cafc to ﬁx any other
Proportion,

AccorpiNgLy we find this‘Rule ‘obfer-
wed among all Nations, with regard to Succef-
fion in Moveables. In moft Countrics Females

-haye been excluded from fucceeding to Lands.
‘But this was the Effett of diftinguithing Man..
kind into Tribes and Families, which tho’ not
driginal in Natute, crept pretty early in, X
was evidently fo among the fews, and among
the Romans,” where the DiftinGtion betwixt
" Tribes and Families was fo remarkably: pre-
ferved, that by Law ‘a Perfon of one Tribe
could not fucceed to one of another. And
- ;n othct Countries where thefe Diftinctions
' | S wese
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were not fo much attended to, ‘War in early
Times being the principal Occupation, and-
Land the principal Obje@ of Conqueft, it
was natural that Males only fhould have the
Pofleflion of Land, which they only could
defend, But even in this Cafe, it muft be
obferved, that the whole Sons fucceeded e-
qually, which was departing as little from the
Law of Nature, as the ercumﬁanccs of the /
Cafe would allow,

Tx;m Right of anogcmture was a Crca-
ture of the Feudal Law. The Poﬁ'cﬂ'lon, net
the Property of Land, was given for perfonal
Service; and when it came to be the Practice
o extend fuch Grants in favour: of Children,
- the Mafter or Superior having no Claim byt
to one Man’s Service, the eldeft Son came

readily into the Father's Place. For asin-
tracing outa Family, the Mind defcends. by
Degrees from the Father, firft to the eldeft
Son, and fo downwards in the Order of Agc ;
the cldeft Son, where but one can take, is
the firft who prefents himfelf, And as the’

R 2 ‘Feudal
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Feudal Law gained Ground, and tpread itfelf
over all Europe, the Right of Primogeniture
came by Degrees to be a general Rule in the
Succeffion to Land Eftates, which were held
by military Service. '

As this was evidently the Reafon for pre-
ferring the eldeft Son in' a military Feu, the
fame Reafon, iin my Apprehenfion, bchoved
to take Place in Burgage Lands, which being
given for the Service of Watching and Ward-
ing, if one only was bound to perform the
Setvice, the eldeft Son was the Perfon. But
‘Soccage Tenure flood upon a different Foot-
ing. Where the Poffeflion of Lands is given
‘to ‘a Man, not for perfonal Service, but upon
Condition of delivering to the Mafter yearly
‘a certain Quantiy of Corn, or of other Fruits,
which are the Prcduce of the Ground, there
appears no good Reafon why the Benefit of
‘fuck a Contra®, if there is any Benefit from
*it, fhould not accrue to all the Family e-
qually. And yet, fo far as we can difcover,

" $ons were always preferred to Daughters in

the
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the Succeffion of Soccage Lands. All I have
to fuggeft is, That in Times of Ignorance and
Barbarity, when Strength of Body and per-
fonal Courage are the only Virtues, Women
are litle regarded. And the Pratice of de-
barring them altogether from Succeflion to
military Feus, which made the Bulk of the
Property of the Nation, did probably pave
‘the Way for preferring the Males to the Suc-
ecflion of other Eftates.  This ConjeGure ap-
pears natural enough ; but it is more difficult
to be explained, by what Means it has hap.
pened, that the equal Succeffion of Males in
the Soccage Tenure has gone quite into Dif-
ufe, and given Place to the Right of Pri-
mogeniture. This Revolution is not taken
Notice of by our Hiftorians, nor accounted
for by our Lawyers. One Thing is certain,
 that Equality among Males, in the Defcent of
" Soccage Lands, was in Vigour fo late as the
" Regiam Majefiatem. See R.M. L. 2.C. 27.
* We muft venture another Conjecture here.
~ After the Days 'of David II. during whofe
" Reign the Regiam Majeflatem was compofed,
peace-
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le Tmes brought -on new Manners,
Riches came to be in greater Requeft than
military Prowefs, and many Supenors were
willing to take Rent in Place of Service. ‘This
in fome Meafure, confounded the Diftin@ion
betwixt Military and Soccage Tenures, foas
by Degrces to make one Rule ferve for the
Succeffion in both. And as Military Feus
were by far the moft frequent, the Rtght of
Primogeniture, which took place in moft
Cafes, became at laft -univerfal,

BuT we are not yet at an End with the
Difficulties which arife from this Branch of
our Subject. Tho’ the Succeffion ta Soccage
Lands came after this Manner to be confined
to the eldeft Son; yet no Alteration was made
in the Female Succeffion ; Females continued
to fucceed all equally, and do fo at this Day.
This at firft Sight muft appear whimfical, and
not readily to be accounted for, If the Right
of Primogeniturc was fo univerfal a Principle,

- how came it to l’cop fhort, and not to obtain

inevery Cafe? And ’tis evident, where there

are
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are Daughters only, that the Mind, in teacing
oat the Line; defcends to the eldeft, as pata-
rally as to the eldeff Son, where thete are
Male Ifflue. Among the many Grouads of
falfe Reafoning, there is fiot one more come
mon, than from fome flight or accidental Re-
Jation to form an Analogy betwixt two Things
that are very different in other Refpe@s. The
bad Effe&t of which is, that the Mind, intent
to compleat the Amalogy; has a Tendency to
render them equal in every Circumftance, *Tis

robable, that the Soccage Tenure was not
far behind the Military Tenure in Point of
Time; and if fo, the Rules of its Succeffion
were fettled before the Right of Primogeni-
ture came to take fuch faft hold of the Mind,
as to be reckoned a Sort of natural Prineiple.
Accordingly we find, that tho' Males were
preferred, yet in other Refpedts the Law of
Nature took Place, by calling the Males all
equally ; and failing them, the Females. But
this Citcumftance we muft attend to, that
tho’, in Progrefs of Time the Right of Primo-
geniture came to be eftablithed as a genersl

Law,
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Law; and in fome Sort as-a natural Principle 3
yet there was na Example of this Right taka
ing Plate, except among Males. - It was this
very Confideration, in all Appearance, which
led our Forefathers, in their fuperficial Rea-
fonings, to lean to. the Right of Primogeni-
ture in all Cafes of Male Succeflion, without
thinking of encroaching upon the eftablithed
. Rules of Female Succeffion. Not at all at-
tentive to what is fundamental in this Matter,
in.the firf# Place, that the Right of Primoge. -
niture depended upon the Nature of the Mi«
litary Holding, which therefore could noy
with any Shew of Reafon be extended to Hold-
ings of adifferent Kind; And, in the fecond
Place; That if the Privilege of Primogeniture
was to be the fole Rule, it ought tohave Place
in the Succeflion of Females, as well as of
Males. )

ArTER the Feudal Law came to a Stan-
dard, the Succeffion in Military Feus was re=
gularly extended to the Male Defcendents of
the original Vaffal, and after thefc were all

€X=



OR DESCENT. - i3
é’xhadﬂcd, the Fee retirned to thé Sup’erion‘
There was no Place for collateral Succeffion.
It might happen, that Collaterals fo the de~
ceafcd Vafflal did fuceeed; but it was not as
Collaterals, bat as Heifs-male of the Body
of the original Vaflal. See L. 2. feud. T: 11.

In handling a Subj=¢t, where we have fo
_few Principlés to dite@t us, and  where thef@
Principles are net of the firmefl Sort, ’tis no
Wonder that Difficulies crowd in on every
8ide. * So far we have proceeded upon a reas
fonable Foundation, that in tiie Succefion of
Military Feus, Préference is given to the el-
deft Son. But now the Queftion is, Whe=
ther this Privilege is to be extended to his
Male'Iffue? A Military Vaffal dies leaving
Iflue a younger Son, and a Grandfon by his
eldeft Son, the Doubt is;, Whether the Son
~or Grandfon is Heir: The Son is undoubted=
ly the next in Blood, and therefore, by the
Law of Nature, ought to be preferrcd; and
accordingly this appeats to have been the Law
1n the Duys of Charlimain, whof. fecond Son

) Lewis
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Lew:s was called to the Succeflion as lawful
Heir, tho’ Charlemain had by his eldeft Son
2 Grandfon of perfect Age, when the Suc-
ceffion opencd. On the other hand, the Cir-
cumftances of the Grandfon are to be confi-
dered. He is born, and perhaps educated,
with the Profpet of fucceeding to the Efthte,
after the Death firft of his Grandfather, and
then of his Father. It cannot but be confi-
dered as 2 Hard(hip to be deprived at once of
all his Hopes, by the unexpected Accident of
his Father's Death before that of his Grand-
father. Such are the Circumftances which
weigh againft one another; and therefore no
Wonder to find the moft fenfible Writers tak-
~ing different Sides in a Queftion fo dubious.
Perhaps there is not one Queftion in Law,
which has afforded a greater Field, not only
for Law-fuits, but for bloody and cruel Wars,
The Hiftorians of France and' England are full
of Inftances of this Kind. And the celebrated |
Struggle about the Crown of Scotland, be-
twixt Bruce and Baliol, had no other Foun-
dation. Baliol was defcended of the eldeft

B 1 ~ Sifter,
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Snﬂcr, Bruce only of the fecond. But then
it was urged in Behalf of the latter, that he’
was one Degree nearer to the common Stock
than his Competitor, and confcquently nearer’
in Blood. This Matter is now fettled, and
has been for Ages in favours of the Defcen-
dents of the eldeft. But it was.in fome Mea--
fure reckoned a doubtful Cafe, even fo late
as the Time when the Regiam Majeflatem was
compofed, as will appear from the 33 Cbap-
ter of the fecond Book. '

It has been difputed, whether the fame’
Rule ought to hold in the Succeffion of Col~
laterals, The Ground of the Doubt is, That
as a Man js never without Hopes of - Iflue,
none of his Collaterals can be born or cduca—
ted with the Hopes of fucceeding to him.
This Circumftance being removed, which:
preponderates in the former Cafe, it may be
thought, that there is nothing to weigh a-
gainft the Right of the neareft Agnat.- Up-~
on this Ground it was, that after the Death -
of Henry III of France, the League fet up -

S 2 the
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the Cardinal of -Boyrbon as Heir of the.
Crown, againft his Nephew the King of Ng- .
varre, afterwards Henry 1V. For tho’ Hen-
ry was the Son of the elder Brother, yet the.
Cardinal the younger Brother was one Ste
nearer to the common Stock. It is extreme
probable, had Cafes of this Nature firlt oc-
curred, that the neageft Agnat waould have
been prcferred, and it is equally probable,
had this once been eftablithed as the Rule,
tho’ accurring only in collateral Succefiion,
“that it would have been applied to the Cale
of Defcendents, without Regard to their Hope
of Succeffion. Bat Inftances firlt oceurring,
as readily would happen, in, the Cafe of De-
fcendents, the Decifions given in favours of-
the eldeft Son’s Defcendents, eftablithed a,
ort of general Rule, which wys afterwards,
applied to the Cafe of Collaterals,

. Tuwus we fee afier what Mannper the Rules -

of Sucgeflion have been eftablithed, not oniy.

. from very flend:r Circumftances, but in fome,

Meafure from = Accident, . Had the abovg
Quettion
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Queftion firft occurred in collateral Succeffis
on, probably we thould never have heard of
this Privilege given to Defcendents, which
Lawyers call the Right of Reprefentation,
But as this Privilege has been firf} eftablithed
in favoure of Defcendents, it has been confi-
dered as a general Rulk, and applied to.the
Cafe of Collaterals, tho’ witheyt the fame
Foundation. But this wilk not be thought
firange, when it is confidered, how ftronga’
Propenfity there is in our Nature to.a& by ge-
neral Rules, without regard to the Vamatxon
of Cucum(tancqs.

Axnp here we are furnithed Wlth an Ope
portunity ta confider a peeullar Sott of Argu-
ment, the great Refouree of Lawyers; whea
they are prefled with Difficulties upon any
Subjp@, Cafes often happen where a gene.
ral Rule will not apply, and where it-is ne-
ceffary to make a pasticular Rule to govern
fuch Cafes, But.as; Mankind are addicted
to general Rules, and as the Indolence of

Lawycrs makes it a T3fk too hard for them
' ta
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to trace out all the Rules which govern par-
ticular Cafes, they have invented ‘an eafy Me-~
thod to bring all the Exceptions under the ge-
nieral Rule ; which is by fuppofing the Fact to
have happencd otherways than it did. And
this they juftly term a fifio juris. “Thus for
Example, in ‘thé Roman Law, 2 Citizen who
was taken Captive by’ the Enemy, loft the
fus civitatis, and all the Privileges attending
it. ‘This was a general Rule eftablithed a-
mong them.” But {uppofing the Captive to
have made his Efcape, or to have recovered
his Liberty by fome other lucky Accident, it
would have been an Hardfhip intolerable,
that this Man without a Fault fhould be for-
feited of all his Rights and Privileges. The
Rule, 'tis evident, could not be extended to
this Cafe.  But what ‘was to be done; for
Lawyers were loath to part with a general
Rule? Inftead of making a Rulé for Cafes of
this Nature, they extricated themfelves “out
of the Difficulty, by fuppofing forfooth, that
this Man had never been out of the City ; and
 this is called the jus pofiliminii,” The Roman

o ‘ ' Law
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Law is full of fuch Fictions,-and the Mo-
dernis their humble Imitators, have followed .
them but too clofs. Thus, upon the Subje®
under Conﬁderauon, it is juftly eftablith-.
ed as a general Rule, that the next in Blood.
fuccccds The Privilege whlch is given to.
the Dcfccndents of the next in Blood, who
dies before the Succeffion opens to him, is
obviouily an Exception from this general Rule, .
But to fupply this Defe& in the Rule, the De-
feendent is fuppofed by a Fiction of Law, to
come in Place of the Deceafed, tobeas it
were the fame Perfon with him, and intitled -
to-claim the Succeffion, as he could have done -
had he been alive, Let us hear our Country- -
man Craig upon this Fiction, Jus repreefenta-
tionis eff, quoties pofterior non ex Jua, Jed ex
przom perfona, quam reprefentat, jus fucceffi-
onis petit, veluti premortuo filio cum nepos ..
aut neptis ad fucceffionem vocantur; nom enim
ratione fui, fed patris eorum, i.e. ﬁlii defun-
&1, Succeffio ad eos pertinet, neque bi ex fua
perfona bareditatem aut ejus partem poffunt
petere, fed tantum . ex perfona patris (nam ex
Jua

4

-7y
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Jha won’ admitterentar, cum Slii ex todem paz
rente fuperfint, qui borum fint patrui, o
fi agnati propiores defuniti;) et boy ¢ /} efus
peromam reprefentare.  ‘This, as has been ob«
ferved, is a vety commodious Method of fol+
ving Difficulties. But however commodious,
I will venture to fay, it affords little Satisfac:

tion to the Mind. * For the Queftion fill re-

curs, Where is the Foundation of this Fictis
on? Why fhould there be a Right of Re«
prefentation in Lands more than in Movables
To fay no worfe of it, it feems, in thy Ap-
prehenfion, to fignify nothing but to darken
inftead of cleating the Subje® Matter, Is it
not more natural, and almoft as eafy to fee
forth in phin Terms the Hardthip it would
be upon the cldeft Son’s Defcendents, to be
cut out of their Hopes of Succeffion by the
premature Death of their Father ; and thag
this Confiderationr in fuch Cafes prcvaxls over
the Right of Propinquity. _

‘}t remains only to be obferved upon this
Head that, purfuant to the above Plan of
Sue-
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Succcﬁion, three general Rules behoved to bc
cﬁabllfhcd " with regard to military Feus.
1mo, That the eldeft Male is the Favourite
of the Law, and preferred to the Succeffion.
2dp, That the Eftate gradually defcends from
the elder Brother failing Iflue, to the younger
- Brothers.  And 3tie, That it defcends to e- |
very one of the Male Iffue of the elder Bro-
ther, . before it comes to the younger Brother
or his Iffue.

Tuo' fuch was the common Courfe of
Succeffion in military Feus, which i in Time
came to be Iooked on as Part of the comnron

Law of the Land, we need not doubt that

it was often broke in upon by fpecial Ap-
pointment, In ftrit Law -the Vaffal's Right

is but an Ufufrué?, and it was late before

he was confidered as Proprietor. The. Supe-
rior- therefore behoved to have a great Sway
in chufing an ‘Heir for his Vaffal ; efpecial-
ly in early Times, before Feus were regular-
ly extended to Heirs. * That Son, without Re-
gard to Primogeniture, who had thown himflf
T mofk -
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moft ative in War, would often be prefer-
red. And even in after Times, when Suc.
ceffion in Feus was more firmly eftablithed,
"Examples could not be wanting of fetting
afide the eldeft Son, becaufe of Defe&ts in Bo-
dy or Mind ; or perhaps becaufe he was inten-
ded for the Church, or addicted to the Arts of
Peace. 'This gave a Beginning to Entails, by
altering ‘the Order of Succeffion, and prefer-
ring a younger Son and his Male Defcendents
to the elder Sons and their Defcendents.

Bur, now fuppofing that a younger Son,
thus pitched upon to ferve. the Superior in
Place of his Father, dies without Male 1{lue,
‘the Queftion is, who is his Heir in the Feu, his
elder Brother or his younger. Perhaps there
will not be found in Law a Speeulation more
curious than- what this Doubt gives Rife to.
"Let us examine attentively what Things oc-
car upon this Subject. As 'tis probable from
the Circumftances of the Times, that Ex-
amples of fach Entails were frequent, even
in the dnfancy of the feudal Law, we cannot
' well
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well fuppofe, that the Rules above laid down,
touching the Succeflion to military Feus, were
very firmly eftablithed, when there was firft
Occafion to determine the Point under Con-
fideration. But fuppofing thefe Rules to be
firmly eftablithed, it muft have been obvious,
at firft View, that they did not apply to this
Cafe. ‘The Right of Primogeniture and the
gradual Defcent, relate only to the Father’s
Succeflion, and go no further than to afcer-
tain, that where a Man dies inteffate, his
Eftate goes firft to the eldeft Son and his If-
fue ; whom failing, to the fecond Son and his
Iflue, and fo downwards. But there is no-
thing in this Regulation, where a Man dies
without Iflue, to determine who fhall be
his Heir, his elder or younger Brother, Thefe
Rules therefore muft be laid afide, as of no
Ufe to fupport the elder Brother’s Claim.
On the other Hand, the Will of the Supe-
rior or Father, in excluding the eldeft Son
does not operate in Favours of the younger,
fince it goes no further than to prefer the fe-
cond Son to the eldeft, by no Means to pre-

Tz fer

\
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fer the third Son. And atany Rate laying
afide the eldeft Son, becaufe of his Unwilling-
nefs or Incapaelty, an Excluﬁon which is
founded merely on perfonal Conﬁderatxons,
canpot be extended againft his Male Iffue,

Tuese Points being difcuffed, one Thing
occurs in Favour of the elder Brother. In
order to afcertain the Propinquity, it is na-
tural to caft about for the Principle which
conneéls the Brothers together, and this is.
their Father. When we have carried our
Thoughts to him, we naturally defcend to
the eldeft Son, as thg firft Step in the Pro-
grefs of the Mind through the Family. And
thus, as the eldeft Son comes next in View,
after the connecting Principle, it will not be
ftrange, in a curfory View of the Matter, to
prefer him asa Step or Degree nearer to the
common Stock than his Competitor is. I
(hall have Occafion to fhow hereafter, that
this Way of thinking has had its Effe@ in
énother Cafe of Succeffion. But, as here, Cu-
from bas gwcn the Prcfercncc to the younger

Bro-
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Brother, there muft be fome other Principle
in our Nature, or fome Peculiarity in our
“Way of thinking, fufficient to over-balance
that now fuggefted. For Things eftablithed
merely by Cuftom, without the Influence of
external Circumftances, muft certainly have
- a Foundation in Nature.

In fearching about for this Principle, let
us premife one RefleGtion. It will not be
thought ftrange, that the Rules of Succeffion,
which depend upon the natural Conne&ions
betwixt Perfons, are, like thefe Conne®ions,
founded upon remote Principles; Principles
whlch at firft Sight, may appear of little
Weight, which are little attended to, and
which notwithftanding, have their Effe® by
influencing the Mind.  And now to our Sub-
je@; in order to expliin which, we muft
take a pretty large Compafs, being to treat
of Things which are not commonly refle®-
ed on. In tracing out the Actions of our
Mind, the following Obfervations will be
found juft. 1m0, In the Conception of Ob-

' jects,
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je@s, which are real and exiftent, we take
them in their proper Order and Situation,
and never leap from one to another which
% diftant, without running over, at leaft, in
a curfory Manner, all the interpofed Objedts.
Whether this be a natural Principle, or the
Effe& of Habit, does not belong to the pre-
fent Subje&. I fhall only obferve, that the
progreffive Motion, through the Poin's of
Space, of all moving Bodies, is fufficient to
bring on a Habit, and to accuftom the Mind
to the like progreflive Mation in furveying
its Ideas, 2do. After the fame Manner we
always follow the Succeffion of Time in pla-
cing our Ideas, and cannot eafily be brought
‘to contemplate an Obje& diftant in Point of
Time, without running over the intermediate
Objetts. 370, As the Tendency of all Bo-
dies is to move in a ftreight Line, and in
one Dire&ion, as Nature is going on in its
Courfc without any. retrograde Motion, this
Tenor of Things about us, communicates to
our Minds the like Tendency: However
this be, it is certain, that we more readily

pafs
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pafs @o the Contemplation of a future Obje&t,
than of one that is paft. The Progreflion
of the Thought, in going from a prefentto -
a paft Objed, has a difagreeable Feeling, as
if we were walking backward. - But when
we turn our Thought to a future Obje&,
our Fancy flows along the Stream of Time,
and arrives at the Obje@, by an Order which
feems moft natural, pafling always from one
Point of Time to that which immediately
follows it 4f0, The Tendency -of Bodies
downwards, continually operating upon the
Senfes, muft produce from Cuftom a. like
Tendency in the Fancy. .Upon 4his Account
the Mind finds a Difficulty in mounting from
inferior to fuperior Objelts, as if Ideas ace
quired a Kind of -Gravity from their Obje&s.
sto, The Progrefs of ‘Theught to Objefts
paft and future, having fimilar Feclings with
the Progrefs to ‘Objects fituated above and
below us, thefe Feclings are commenly taken
for the fame. Hence we imagine our An-
ceftors to be in" a Manner mounted above
us, and -our Pofterity to be below us.

THESE
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. Twmese Obfervations will give Light to
our Subject. Let us recolle®, that it is the
. Eftate of a middle Brother which is in Dif-
pute. If we turn our Thoughts to the elder
Brother, the Mind feels fome fort of Pain,
as if it were afcending. It is a fort of retro-
grade Motion, contrary to the Courfe of Na-
ture. On the other hand, pafling to the
younger Brother is going with the Current, it
carries with it the Facility of defcending.
*Fhefe Things weigh in fayours of the younger
Brother, The Tranfition of the Thought to
the younger being more eafy than the Tran-
fition to the elder, gives an Imprcﬂion of a
clofer Conneéion or Relation betwixt the fe-
cond and third Brother, than betwixt the fe-
cond and eldeft. For ’tis a Law in our Na-
ture, that the Connetion among Objedts is
ever confidered to be in Proportion to the Fa-
cility of the Tranfition of our Ideas from the
one to the other,

- It will perhaps be obferved, That Prin-
ciples like what I have been tracing out, which
: . at
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it beft; make but a fledder ‘Impréffion; are
little to be relied on; in our Reafonings upor
any Subjet. . I readily yield, that in refolving
the prefent Queftion, no Man would hefitate
a Momeént to dividé the middle Brother’s E-
ftate betwixt the clder and younger, as the
equal Method. But what forces us, perhaps
relu@anily, into an abftract Speculation, is the
Nature of a Military Feu, which does not ad-
mit of a.'divided Succeflion. When we are
fo hemmied "in, we muft extricate ourfelves
the beft Way we can. A Decifion muft be
given, for the Competitors are calling out to
‘have Juftice done them: And however flight
this Principle may appear, I muft obferve,
that it has had Weight endugh among. our
Forefathers to preponderate the Confideration
above faggefted; which weighs for the clder
Brother. At leaft, I will take it for granted,
that this is the Principle, til I hear of ano-
ther capable to make a fironger Impreffion.: .1
' .- ST

v . © AND

“ - -
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Axp thus a fourth Rule came to be efta-
blithed in the Succsflion of Military Feus, that
#s Courfe is ever to defcend, never to-afeend.

To proceed to other Matters, I have ex.
plained above, onc Effe of bringing Land
into Commerce, which is that of introducing
Primogeniture into all Sorts of Holdings: I
fhall now take Notice of other Effe&s of this
Innovation ftill more remarkable, The Feu-
dal Law was an Inftitution adapted inticely to
War, admirably contrived for that End. But
it' was an utter Eremy to Labour and Indu-
firy, and even, among an indolent People,
fearce fufferable in peaceable Times. Suchan
Inflitution could not be long-lived. Accar~
ding to the Circumftances of the Times, and
Humours of the People, - various Changes
were introduced in different Countries, all of
them tending to correct its Harfhnefs, and to
foften it down to a more peaceable Tempera-~
ment, It is quite' wore out 'in feveral Places
and even where it fnbﬁﬁs, it is reduced to a
Shadow. As Land is one of the moft defi-
: 4 rable
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rable Obje&s, the Feudal Law was moft un-
natural in this Refpe@, that the Property of
" Land was altogether withdrawn from Com-
merce, and {carce any Means to come at the
Pofleffion and Ufe of it, but by military Ser-
vice.. The Hardfhip was not much felt in
Times of War : But after the Arts of Peace
began to be cnltivated, ManufaGures apd
Trade to revive in Europe, and Riches to ens
creafe, this Inftitution behoved to become ex4
treme burdenfome. It firft tottered, and then
fell by its own Weight, as wanting a folid
Foundation. All Parties confpired againfb
it, even thefe who were moft interefted ta
fupport it. Superiors began to find, that they
could make more of their Landsthan by aljote
ting. them for military Service. They wem
willing to change this Service for Rent, and
the Tenants turning themfelves to Induftry, or
at leaft fond of Independency, were pleafed
with the Exchange.:  Other Superiors, to fup-
ply Means for Luxury, and tempted with a
Price, were willing to give off detached
Pleccs of Land, And thus, by Degrees,

U2 Lands
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Lands returned to their original Condmon of
bcmg the prmcxpal Subje& of Commerce

TH1s behoved to introduce fom_c new Re-
gulémons'wuh régard to Succeffion, A Man
who gets Lands dsa Gratuity, or the Ufufrué
of it, in Name of Wages, may rea{onably be
confined within the firideft * Bounds. But
he who ‘purchafes Land, and pays a full
Pnce propofcs to have it under his own Ma-
nagemem and at his own Difpefal. He pro-
pofcs particularly, when he dies, that it thall
go to"his Heirs' without Limitation. ‘And
the " Perfon who aliens, fuppofing him to re-
tzin ‘the - Superiority, finds it his Intereft to a-
gtee to thofe Conditions, fince upon that
Accoupt he gets a greater Price for the Sub-
* je€. Perhaps this  was not provided for in
the firft Purchafes which wiere made.  People
who have Mongy to befow, will take Land
upon any Terms rather than want. But as
thc Appetite for Liberty and Independency'
is adtive and usiverfal, there will always be
found Purchafexs to pay for thefe Convcmen-

S AR cies;
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gies; and they who ftand in Need -of Mo-
ney, will be’tempted to difpofe of every
Thing that can procure it, And-thus by De-
grees, the Succeﬁion to Heirs whatfoevcr was
introduced into Feudal Rights : That is, colla~

teral Succeffion, properly fo called, took Place,
Wthh was not formerly known.

From thls Dedution it will be obvxous
that, fora conﬁderab!c Time, collateral Heirs
were only admxttcd to fucceed in Feus pur=
chafed with Money, or other valuable Confi-
deration. Military Feus would' remain upon
their old Footing, exclufive of collatcral Suc-
ceffion. And thus the NOthD of Conqueﬁ:t
came in, as oppofed to Heritage, or what came
to the Vaffal from his Anceftors by’ Defcent,
And during this Period there certainly was
no Diftinction betwist Jeuda <etera et nova,
but betwixt Feus acquired by Purchafe,
which behoved all to be late, and Feus gran-

ted for mnlltary Service, which might be ci-
ther old or new.

| - : WHEN
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Whaen once this Matter of collateral Suc-
ceflion came to be known, it grew into
common Repute, and every Perfon did
aim at it. And as Bargains of all Sorts about
Land came into Practice, the mixed Nature
of fuch Bargains, partly onerous, parily gra-
tuitous, did quite confound the Diftinction
eftablithed betwixt a Purchafe and a Grant
for military Service; and fo by Degrees it
crept into the Feudal Law, that new Acquxﬁ-
tions of Land, for whatever Caufe, did gota
Heirs whatfoever, And this behoved to
introduce a new DiftinGtion betwixt feuda
vetera et move. Under feuda nova were
comprehended Feus purchafed at. whatever
Time, and late Feus granted for whatever
Caufe; in all of which collateral Succeffion
did obtain; Under feuda vetera were com-
prehended all the old Feus granted for milia
tary Service, which did only defcend to the
Mals Heirs of the. original Vaffal. As thefe
old Feus are long ago wore out, this Di-
ftinGtion betwixt feuda wetera et nova muft
be at an End, And now, at lealt in this

Ifland,
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Ifland, every ‘Land Right goes to Heirs
whatfoever, unlefs the contrary be fpeci-
fied:

ATt what. Periods thefe feveral Changes in
the Fendal Sacceffion were introduced, is not
certainly known. Hiftory does not deal in
fuch Matters ; for Lawyers are feldom Hifto-
rians, . and Hiftorians as feldlom Lawyers.
But as we have Traces of thefe DiftinQions
in our Law-books, tho’ obfcurely handled,
the Origin of collateral - Succeflion, and its
feveral Enlargements, do follow fo naturally
the Increafe of Trade and Riches, that there
is no refifting the Convi@ion which arifes from
the above Deducion. Let uvs but ‘confider,
that once there was no cotlateral Succeflion in
the Fendal Law, and that now it is univerfal,
not by. Statate, but by .Caftom, and we will
find the feveral :Gradations above méntioned
aatural and ealy, nay, what mu# neceffirily
have happened. by the Progrefs of Arts.and
8cienoes, which infpired vy not only with a
Tafte for Liberty and Independency, but made

‘ Riches
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Riches flow in amfong us; wherewithal t3
purchafe thefe Bleflings.

HAvinG opened up the Origin of collaté-
ral Succeffion in. the Feudal Law, and the Pro-
grefs of it thro’ its varions Changes, with ré-
gard to the Subje@sin which it did, and does
now obtain, Igoon to examine who thefe
collateral Heirs are whe have a Right to fuc-
ceed, :

LeT us fuppofe a fecond Brother imakes 2
Purchafe of Land, and dies without Heirs of
his Body, whereby the Succeffion opens to
his Collaterals, the Queftion is, whether the
elder or younger Brother fhould be preferred:
The Principle above laid down favours the
younger; that it is natural for Heritage to de+
fcend, -and unnatural that it fhould afcend.
Further, this was become a Standard .Prin-
ciple, and conftantly applied to Five Prefe-
reace to the younger Brother, in the Succef
fion of Eftates devolving from a Father to 4
xmddle Brother, And it will be “obferved,

. that
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that the Principle here ought to have the grea-
ter Effe@, as a&ing without a Count=rba-
lance. In the Cafe of Heritage, where the
Eftate defcends from the common Father, we
are apt to turn our Thoughts upon him, from
whence they naturally fall upon his eldeft Son,
This Circumftance has no force againft
the younger Brother, in the Cafe of an Eftate
acquired by a middie Brother ; for the Eftate
being his own Conqueft, we are riot prompt-
éd to look further back. Ina Word, if the
jounger Brother is preferred in Heritage, not-
withftanding of a certain Propenfity in favours
of the eldeft, much more ought he to be pre-
ferred in Conqueft, whete there is no fuch
Propenfity againft him. Yet in Fact the el-
der Brothér is preferred by all Nations who
have embraced the Feudal Law. And this
will not appear ftrange, when the Circum-~
ftances of Time are attended to. We have a
Propenfity in our Nature to at upon general
Principles, as being eafy in their Application,
by avoiding Intricacies; which more abftract
Reafoning muft lead us into. The Right of

X Primo-
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Primogeniture was byt growing into Fafhion '
when the Rules of Succeffion jn Heritage were
fettled, and fo had not Weight enough to
counterbalance a natural Impulfe. But by
the Time that Land came to be the common
Subje& of Commerce, the Right of Primo-.
geniture was eftablifhed asa general Principle,
and as the common Law of the Land. In-
ftances of preferring the younger Brather, in
the Succeffion of the middle Brother’s Eftate
behoved to be rare, in Comparifon of prefer-
sing the elder Brother to the Father’s Eftate,
and fuch rare Inftances making no Figure, in
Oppofition to the general Rule, the Right of
Primogeniture was readily laid hold of to de-
termine this Point. And when the Error is
fo common of fubftituting Names for Things,
‘it will be no Surprife, that this was made the
determining Rule, tho’ in firi® Reafoning it
does not meet the Cafe. After the Hint is
given, nothing can be more obvious, than
.that the Caufe of preferring the eldeft Son to
the Father's Succeffion, does by no Means
-apply to the Succeflion of a younger Brother.
4 Bur
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BuT we are no fooner extricated out of one
Labyrinth, than we are involved in a greater.
If a third Brother dies poflefled of Conqueft,
the Succeflion, by the Law of Scotland, goes
to the immediate elder, by the Law of Eng-
Jand to the ¢ldeft. What are the Foundati-
ons of thefe different Opinions, and which
the mof: agreeable to Principles, may not be
an-ufelefs Enquiry. The Engli/b who got
the Start of us in Law-matters, have been
guided in the Decifion by the Principle of Pri-
mogeniture ;and indeed, after conferring the
fecond Brother’s Eftate upon the eldeft, mo-
ved by this Principle, it was an eafy Confes
gquence to canfer upon him alfo the third Bro-
ther’s Eftate. * Our People, in the Infancy of
their Law, fwayed more by natural Feelings,
than by general Principles, have judged of this .
Matter aftera different Manner, Beginning
at the third Brother whofe Eftate was in Que-
ftion, it has been obferved, that the Mind in
its Progrefs would pafs firft to the fecond Bra-
ther, and from him to the eldeft. In this
Way the fecond Brother was confidered as one

X2 Step
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Step nearer to the Deceafed than the eldeft i is,
and fo was prcfcrred to the Succeffion.

*T'1s probable the Feudal Law was intro-
duced into Scotland, before an Opportunity
offered of fixing this Point in England, other-
ways it wounld have come along to us, with
their other Feudal Cuftoms. ‘Thus we were
left to our own Way of thinking in folving
the Problem, And tho’ we have determined
the Point, by Similitude of Diftance and pro-
greffive Motion, yet it appears, that fome of
our Lawyers have reafoned not quite uniform-
ly upon this Subje®. The learned Craig
puts a Cafe, L.2: Dieg.15. §ult. It is of
four Brothers, three of the firft Marnage
the fourth of a fecond. The fourth acquires
a Land Eftate, and dies without Iflue, Our
Author obfcrvcs, that other Lawyers were
for preferring the immediate elder Brother,
tho’ of a different Mamage ; and fuch, no
doubt, at prefent, is the Law of S_cotland
whatever Difficulty there might be in the Que-
ftion before the Rule was eﬁabhfhcd in Prac-

txcc
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tice; he is for preferring the elder Brother,
s Becaufe (fays he) in the Cafe of différent
s¢ Marriages, the Conneion or Conjun&ion
“ begins at the cldeft, and pafles thro’ him to
¢ the fecond and third.” This is obfcurely
faid, but it is not difficult to gather what our
Author had in View. The Argument, when
brought out to light, is fubtile and ingéni-
ous. . Where the Brothers are all clofely uni-
ted by being of the fame Marriage, we feel
an intimate Conneétion amongft them, with-
aut thinking of the conneing Principle. But
amongft Brothers of different Marriages, the
firft- Idea that prefents itfelf, is rather that of
Difference and Oppofition, than of Union,
This forces us when we inveftigate the Rela-
tion, to caft about for a connecting Principle,
which we find tobe the common Parent ; and
as from him the firft Step is to the eldeft Son,
we conceive this Son to be one Step nearer
than the fecond, and two Steps nearer than
the third. .

WhEN
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- WHEN the Matter of Succeffion depends
upon fuch. remote Foundations, and upon
fuch flight Feelings, ’tis no -Wander the Cuf-
toms of different Nations fhould be fo dif-
ferent, and that there fhould not even beany
uniform or confiftent Plan of Succeffion in the
fame Nation : And indeed ours, in particular,
is far from bejpg uniform, Another Mi-~
ftake has crept’ into our Law, and into all
our Law-Books, lefs excufeable than any a-
bove {uggefted, Let us recolle@t the Diftinc-
tion mentioned above, betwixt fewds vetera
et govs, In the firt Clafs were the old Feus
eftablithed upon the Foating of military Ser-
vice, where the Succeffion was confined to
Male Defcendents of the original Vafial, and
which confequently behoved gradually to de-
fcend ; and could never afcend. The other
Clafs comprehended Purchafes, and all late

_ Feus granted for whatever Caufe, which went

to Heirs whatfoever. In thefe, when the
Succeflion opened to Collaterals of the origi-
nal Vaffal, the eldeft Brother and his Defcen-
dents were preferred as the Heirs of

Line,
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Line. *Tis mighty plam, that thefe feudd
nova could never become feuda vetera in a-
ny Courfe of Time, fo asto exclude collate-
ral Succeffion, or to bar' Succeffion by A-
fcent. If Conqueft go to the elder Brother,
where the Acquirer a middle Brother, dies
without Iflue, no imaginable Reafon can be
given why it ought not to go in the fame
Channel, where the Acquirer leaves a Son
who fucceeds, and dies without Iffue. In
one Waord, collateral Succeﬁion and Succef-
fion by Afcent, ought. to be convertible
Terms; if in any one Café the eldeft Brother
is the lmcal Heir, he ought to be confidéred
as fuch in every Cafe of collateral Succeffi-
on. But thefe Matters firft took Footing in
the Daysof Ignorance, when the Conccptl-
ons of Mankind were grofs and inaccurate.
What it may be in. other Countries I'know
not, but in thc Practice of Scotland a very

“motely Scheme is eftablithed. We conceive

nothing to be a feudum. novum, but an im-

_mediate Acquifition.” If it has once paft by

Succeﬁion we underfland it to be-a feudum
ants-
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antiquum, or Heritage, not fo indeed as to
exclude collateral Succeffion, but fo as to
tnake the Succeffion for ever after to deéfcend,
and never to afcend. Arnd we have been led
into this Pradice by an Error, apt, as above
obferved, to flip into all Sorts of Reafoning,
whichi is that of miftaking Words for Things.
* Not attending to the Impott of the Diftinc-
tion betwixt feudum antiquum et novim, we
took up with the Word, and deferted the
Meaning, and fo by Degrees came to con-
ceive every old Feu to be feudum antiquam.
And as there are no precife Boundaries be-
twixt what is old and what is new, we were
forced, at laft, to fix upon this Rule, That
“whatever has paft by Succeffion, is to be ur-
‘detftood a feudum antiquum. And having
once introduced this arbitrary Diftinction, in
"Place of the former, we unwarily applied to
it thefe general Rules, which do apply only
to the original Diftin@ion betwixt feudum
antiquum et novum. Nothing can be more
grofs: In Place of the proper Diftintion
 betwixt feudum antiquum et novum, to fub-

ftifute
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ftitute another of 2 quite different Kind, that
has no Relation to it but the Name ; and yet
to miftake this new invented Diftinction for
the old, fo as to give it the fame Effe® in
Law, - was certainly confounding Things in a
ﬂrange Manner, and what could only happen
in the Days of grofs Ignorance. 1t is very
true, that we went no further than to ex-

clude the Privilege of Primogeniture, where

a Feu had once been taken up by Succeffion,
. We never confidered it to be a feudum an-
tiquum in any fuch propet Senfe, as to ex-
clude collatera] Succeffion. Falfe Reafoning
-could fearce lead us fo far. In judging of a
nice Cafe, fuch as the Competition betwixt
two Brothers, we might be led to fubftitute
one Idea for another, the feudum antiquum
for the feudum novum, efpecially if the Dif-
pute happened about a Feu that was really
- old, or of a long ftanding. But, in a Difpute
betwixt the Heir of the Vaffal and the Supe-
rior, where the Queftion behoved to turn
upon a Point of Fa&, whether the Feu was
granted after the Period that all Grants of this

Y . -Kind
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Kind were tindérftood to go to Heirs what-
foever, there could be litle Roomm for Mi-
ftake. '

Anp now to explain thé Terms of Heir
of Conqueft and Heir of Line, let té fuppofe
a feudum novim and a feudum antiquii

- propeily fo called, centered both iii a middle
g;other: The laft, “tis plain, cannot be, but
by a Deftination excluding the eldeft Brothes.
Or let us fuppofe them both to be fexds no-
wva, the one purchafed by the. fécond Brother
himfelf, the other eftablithed in his Perfon by
virtue of a Deflination. Or, conformable to our
prefent Practice, let the one be a Purchafe,
the other a Subject to which he derives Right,
as reprefenting a'younger Brother, The el-
déft Brother will fucceed in the Lands con-
queft by the middle Brother, the youngek
will fucceed in the Lands that came to the
middle Brother by Succeffion. And fo it
midy often happen, that the fame Perfon’s Suc-
ceffion is fplit and divided betwixt two Male
Reéprefentatives, the one named #be Heir 6F

N Liney
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Line, the other zbe Heir of Conqueft. Thefe
Nuames are only ufed ‘in the particular Cafe
where both reprefent the fame Perfon: In
other Cafes where there is no Occafion to
make the Diftinction, they pafs under the
common Appcl]auon of Heirs at Law. For
Example an eldeft Son, fuccccdmg to Lands
purchafed by his Father, is not ftiled Heir of
Congueft, but Heir at Law or of Line. But
with Regard to this, tho’ the elder Brother is
,namcd Heir of Corzqui in Oppoﬁtxon to the
younger, who has the Name of Heir of Line,
we muft heware not to confider the Heir of
Conqucﬁ as a limited Heir. *Tis certain hc
is eadem perﬁma cum defunéto, and as univer-
fal a Reprefentative as the Heir of Line, pro-
pcrly fo called,can be. And fo fays the Lord
Stair, Tit. (Heirs) § 10. And be affigns a
very ingenicps Reafon for giving to.the younger
Brother the Title of Heir. of Line. “The
‘¢ elder Brother (fays he) is called #be Heir
¢ of Conqueff, and the other retaineth the
s common Name of the Heir of Line;
Whnch is faying, that the younger Brother is
Y2 allowed
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allowed to retain a Name common to both,
for want of another Term to diftinguith him
by.

Toucuing Heirthip Moveables, Tacks,
Penfions, or other fuch Rights from which
the Executor is excluded, and which, pro-
perly fpeaking, are not Land Rights, it is
fettled in Pratice, that all of thefe go to the
Heir of Line, and not to the Heir of Con-
queft. The Ground of-this Pradtice may
be readily gathered. Let us recal what is ob.
ferved above, that the Right of Primogeni-
ture, at firt confined to military Feus, was
gradually extended to take Place in the Suc-
ceffion of Males, whatever was the Nature
of the Feu, But as there had been no Ex-
ample of the Right of Primogeniture in the
Succeflion of Females, our Forefathers did
not think of carrying this Right beyond the
Pradtice, and fo confined it to the: Male Suc-
‘eceffion. The fame has happened here. The
Privilege of anogcmture had only taken-

Plaee
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Place in Succeflion to Lands; and as there

was no Example or Authority to determine
the Point touching the Subjets now in Que-
ftion, the natural Feelings prevailed, and the

Propenfity to pafs downwards, or aceording
t6 the Succeffion of Time,

PART
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PART I

0O complete this Subje, it will be ne-
_ ceffary. to take a View of the Tranf-
miffion .of Moveables from the Dead to the
Living, and of the different Changes this Spe-
cies of Succeflion has undergone in Britain.

HisTor1es in all Ages are full of the En-
croachments of the Roman Clergy, There
is no End of the Artifices ufed by them to
pfurp Power and Riches, Yet it appears
ftrange, that by all the Hiftorians, who write
with great Spirit againft them, one of their
moft fuccefsful Stratagems to ingrofs Money
thould be overlook'd, And yet this is fo true,
that we are entirely indebted to our Statute-
book, for keeping in Memory one of the moft
notorious Pieces of Prieft-craft ever was practifed,
Would any one believe, that there is3 Coun-
try, and in Europe too, where the Clergy once
gained fuch an Afcendant over the Minds of the
People, as that the moveable Eftate of every
Man who died inteftate was tamely fuffer'd to

be
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be fwallowed up by that rapacious Body. Thofe
who draw theit Notiods from the prefent Age,
will fearce give Faith to the Story, that Saper-
ftition could ever be {0 prevalent, in any Age,
ds to ptodute 4 Law preferring the Bithop to
the next of Kin. But let them fufpend their
Wonder for a Mothent, till they léatn the
whole Extent of thi$ Law. It did not flop at
excluding the Relatons of the Dectafed, fup-
pofing thein to be His:Children. The Wife
was exdluded. Nay the Creditors Wete ex-
cluded.  All was given to the Biﬂabp' per
averfirtiem. ' Of Britaim we are talking, and
yet the (Hamelefs Rapacity was fuffered here
for Ages. -~ We may believe fuch a monftrous
Pracice coild not be ‘eftablithed at once. It
crept in by Degrees. The Foundation was
laid ini a Doctrine feduloufly fiicalcated, That
the moveable Effe&s of évery dead Petfon,

failing His own Appoinitdent, ought to be laid
out for promoting t io Good of his Soil.  This
bronght the Clergy into the Play. “The Or-
dindry pretended at firft but to give Advice,
But this Aﬂvrce in Process of Txmc, pained

-4 Au-
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Authority, and became a Command. - At laft
the Mafk was thrown off, and the Ordinary,
without Ceremony, took up the Poﬁ'eﬁion, not
deigning to account to any Mortal. Let us
hear a grave Authoi * upon this Subje.
« Originally. the Goods of the Inteftate paf-
« fed by a Kind of Defcent to the Children;
«¢ afterwards- by a Saxon Law, the Wife had
“ her Part. In -Henry Us- Time. tthler\gy
< had gotten a Tafte; for although the Wife
“and Chlldren, or ncxt of Kin - bad then the
< Poffeffion, yet it was for the Good of the
« Soul of the Deceafed ; and the Ordmary had -
« a directing Power- thercm, and was in the
¢« Nature of an Overfecr, and fomewhat mare.
*« Afterwards, in the Time of King §ob# the
.« Clergy had drawn Blood ; for tho’ the Pof-
“feffion was as formerly, yet thie Dividend
« muft be made in the View of the Church ;
« and by this Means the Dividers were but
¢ mere Inftruments, and the Right was va-
<¢ pithed into the Clouds. But in Henry III’s
“Time,

.. Bacms Dxfcourfc nf thc Laws and ‘Government of
England, Part L. Cap. 66.
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¢« Time, the Clergy had not only gotten the .
¢« Game, but gorged it: Both Right and Pof-
¢ feflion was now become theirs, and Wrong
¢¢ done to none but the Clouds."™

Anb fo it came to be fettled *, Thatifa
.+Man died inteftate, neither his Wife, Chil-
dren, nor next of Kin, had Right to any
Share of his Eftate, but the Ordinary was to
diftribute it according to his Confcience, to
pious Ufes; and fometimes the Wife and
Children might be amongft the Number of
thofe whom he . appointed to receive it ; but
however, the Law trufted him with the whole
Difpofition,

Tue firft Statute that limited the Power
of the Ordinary was 13th, Edward 1. C. 19.
by which it is enacted, ¢ That where a Man
*¢ dies inteftate, and in Debt, and the Goods
s¢ come to the Ordimary to be difpofed, he
¢ fhall fatisfy the Debts fo far as the Goods

yA . ¢ extend,

® New Abridgement of the Law, Tit. Executors and
Aiminifirators, P. 398,
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«extend, in fuch Sort, as the Execators of
¢¢ fuch Perfon fhould have done, in cafe he
" ¢ had made a Will.”  Afterwards the acual
Pofleffion was taken from the Ordmary, by
obliging him to give a Deputation fo- tbe next
and moft lewful Friends of the Intefate, for
adminifirating bis Goods. 31t Edward111.
Cap. 11. But this Statute proved but a weak
Check to the Avarice of the Clergy. Means
were fallen upon to elude it, by " preferring
fuch of the .Inteftate’s Relations who werte
willing to offer the beft Terms, This cor-
rupt Pratice was foffcred to 'the Days of
Henry VIII, when the Clergy lofing Ground,
the Statute 21. Henry VIII. Cap. 5. was e-
na&ed, bearing, *That in cafe any Perfon
¢ die inteftate, ‘or the Executdrs refufe to
‘¢ prove the Teftament, the Ordinary thall
¢« grant Adminiftration to-the Widow, or to
¢ the next of Kin, or to both, taking Sursty
*¢ for true Adminiftration.” -

'Tuis Statute, as it points out the particu-
far Perfons ‘who are intitled to have Letters

of
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of Adminiftration, without leaving ariy Choicé
to the Qrdinary, was certainly intended to
cut him out of all Hope of making Gain of
the Effe@s of Perfons dying Inteftate. But
the Church does not eafily quit its Hold,
Means were fallen vpon to elude this Law
alfo. Tho' the Pofleffion by thefé Statutes;
was wrefted oyt of the Hands of the Ordinary;
yet his Pretenfions fubfifted entire, " of calling
the Adminiflrator to account, and obliging
him or her to diftribute the Effe@s to pious
Ufes. This was an admirable Engine in the
Hands of a. Churchman for fqueezing Moncy.

- We may readily believe, that the Adminiftrae

tor who gave any eonfiderable Share to the
Bifhop, to be laid qut by him, without Doubt! -
upon pious Ufes, would not find much Dif-
ficulty in making bis Accompt. It was pro«
bably th's rank Abufe, which moved the
Judges of England {olemnly to refolve, That
the Ordinary, after Adminiftration granted by
him, cannot compel the Adminiftrator to
make Diftribution ®*. Butatlaft the Right of
Z 2 the

& J.at mentioned Author, P. 414.
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the next of Kin was fully eftablithed by Sta«
tute 22 and 23. Gar. II. Cap. 1o0. which e-
na@s, That after Payment of Debts, Fune-
ralsandjuft Expences of all Sorts, the Surplu-
fage fhall be diftributed as follows: « One
« Third to the Wife of the Inteflate, the Re-
¢ fidue amongft the Children, and fuch as
¢ legally reprefent them, if any of them be
¢« dead. If there be no Children, nor Jegal
‘¢ Reprefentatives of them, one Moiety fhall
¢ be allotted to the Wife, the Refidue equal-
¢ ly to the next of Kin to the Inteftate, in
« equal Degree, and thofe who reprefent
¢ them. But no Reprefentation fhall be ad-
¢« mitted amongft Collaterals, after Brothers
« and Sifters Children. And if there be no
¢« Wife, all fhall be diftribute amongft the
¢ Children; and if no Child, to the next of
“ Kin to the Inteftate in equal Degrec, and
<< their Reprcfcntatwes

WE may reafonably conjeGture, that the
Church was equally fuccefsful in both Parts
of the Ifland. We have undoubted Evidence

that
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that o early as the Days of our King Wil
fem, which was in the twelfth Century, the
Ordinaries or Bifthops had wrought them-
felves into the Poffeffion, and Adminiftration
of the moveable Effe@ts of Perfons dying in+
teftatc. Their Pretext muft have been the
fame as in England, to diftribute the Effecs
for pious Ufes, in order to promote the Good
of the Soul. Upon fuch a Foundation, there
could be no A&ion at common Law to ob-
lige the Ordinary to accompt, whether at
the Inftance of the Wife, Children, or Cre-
ditors. The Diftribution was to be left to
his Dire@tion, and upon his Confcience.
And what feems to put this paft Doubt is,
that it required a Statute here as well as in
England, to oblige the Ordinary to do Juftice
even to Creditors, who are, of all certainly
the moft privileged. All this appears from
the 22d Chapter of the Statutes of King #7/-
liam. The Words are, ¢ After the Deceafe
“ of any Man inteftate, and owing Debts to
¢ Creditors, his Goods fhall be difponed by
“ his Ordjnary, and the Ordinary fhall be

1 ‘“ obliged
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« gbliged to anfwer for the Debts, fo faras the
« Goods and Gear will extend, in the fame
¢ Manner as Execators named by the Defunct
« are bound to do,” The Statute is full Evis
dence that in this early Age, the Bifhops were
taking Liberties contrary to Conftience;, and
the Truft repofed in them, even fo far as to .
defraud the Inteftate’s Creditors. We may
believe the Cry was great before the Remedy
was applied ; and yet this did not open the
Eyes of our Lawgivers. The Wife, Children,
and neareft of Kin were left intirely at the
Mercy of the Church. It is true, the Evil
was the lefs grievous, that it was in every
Man’s Power to prevent it, by making a Will.
And it was probably urged in Favours of the
Church, that it muft be the prefamed Inten-
tion of every Man who makes no Will, to
leave the Management of his moveable Eftate
to the Ordinary.

BuT Cafts occurring of Perfons dying un-
der Age, who are incapable of making a Te-=
{mment, our People began to perceive the

‘Weak-



' OR DESCENT. 18

Woeaknefs of the Church’s Argument from
Intention ; for the Ordinary made no Difs
ficulty of feizing the Pofleffion in this Cafe
alfo, the’ he had not even the Pretext of
an implied Inteption. This Practice there~
fore was thought a Gricvance, and a Statute
was made to redrefs it. The Preamble -of
the A& 320. P.1540, is, * That whereas
« Perfons often dying young, who cannot
‘“ make a Teftament, the Executor named
‘“ by the Ordinary does notwithftanding iny
¢ tromit with the whole Goods, and with.
*¢ draw the fame fram the neareft of Kin,
*¢ who fhould have the fame by Law:™
Therefore ena®ed, * That when any Per-
¢ fon dies who cannot make a Teftament,
¢ their next of Kin {hall have their Goods,
« -without Prejudice to the Ordinary's Claim -
“ of a Quote.” :

Tuie Statute laid the Foundation of a le-
gal Claim, which was foon thereafter enlar-
ged. One Article of the Inftructions 1563,
given to the Commiflariesis,  ‘That if onc dig

 in-
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« inteftate, or his Executor nominate refafc to
¢ accept of the Office, the Commiffarics muft
« give the Office to the neareft of Kin, be-
¢ ing willing to find Caution.” This is co-
pied from the above mentioned Statute of
Henry VIIL ena&ted a few Years before.
But the Regulation had ftill a better Effect in
Scotland than in England. It required a Sta-
tute there to complete the Right of the next
of Kin, and to prote¢t them from the En-
croachments of the Clergy. Butin Scotland
the Bithops, immediately upon the Reforma-
tion, having loft all Authority, the next of
Kin getting Letters of Adminiftration from
the Commiffaries, came of Courfe to retain
the Effects, without having any to accompt
to, fave to thofe who had a natural Right,
: The Bifhop had loft his Claim, and the Com-
miffaries never had any.

I oBsERVE, that in the above Article of
the Inftrutions 1563, no Mention is made of
the Reli@, tho’ her Intereft is exprefly taken

Care of in the Englifb Statute, whence the
Al’-{
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Article is copied. This could not have
happened by Inadvertency. My Conjecture
. s, that our Judges have taken the honeft

-leerty to fuftain Acion againft the Ordina-
ries, to the Reli@ for her Third, and to the
Children for their Legitim, in Imitation of
King Willsam's Statute affording Action to
-Creditors, If a legal Claim was afforded to
the Wife and Children by the Practice of the
Courts of Law, it was unneceffary to make
any further Provifion for them in the Inftruc.
tions 1563 ; and fo the Article is confined
to the next of Kin, who formerly had no
Claim. And it was extreme natural for our
Judges to take this Liberty, confidering that
the Wife and Children, by the common Law
of the Land, had an unexceptionable Claim
againft the Executor nominate. And it might -
well be thought firange and unaccountable,
that a Man thould have it in his Power to
defraud his Wife and Children of their juft
Claim, by forbearing to make a Will, or that
the Ordinary fhould not be liable as well as

the Executor nominate. ,
Aa Taus
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Tuus the Right of the next of Kin. s
eftablifhed, where the Predeceffor dies inté-
ftate. But wherea Teftament'is made, which
is the more frequent Cafe, they were left
‘without Remedy, unlefs Provifion was made
for them in the Teftament. They had no
Right hitherto eftablithed in them, fave the
Privilege of being preferred to all others in the
Office of Executry. But this Privilege could
not take Place where an Execitor was named
by the Deceafed, nor was any A&tion competent
at common Law to oblige the Executor nomi-
nate to account to them, “I'was underftoed
to be the Will of the Deceated, that the Diftri-
bution fhould be left to the Difetetion of the
Exccutor, where the contrary was not ex=
prefled ; juft as formerly it was underftood
to be his Will to leave all to the Diftretion
- of the Ordinary where he died inteflate;
And thus it happened, that the very Nomis
‘nation intitled the Executor to retain to him-
felf the free Moveables, even where he was
not mamed univerfal or refiduary Legatar,
This was remedied by the A& 14. P. 16172
: 2 .. which
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- which gives to the next of Kin the like Ac-
.tion againft the Executor nominate to ac-.
compt for the Effects confirmed, that was be-
fore competent againft him at the Inftance
of the Wife and Children.

. OuRr Law then with Regard to the Inte-.
reft of the next of Kin,. ftands thus, Where
the Predeceflor dies inteftate, they are privi-
leged to be Executors, or Adminiftrators with-.
out accompt, and of confequence to retain the.
free Effets. Where he makes a Will, they
gre -intitled to call the Executor to accompt.
But where by Overfight or Accident they hap-
pen not toapply, debito tempore, to be confirm-
cd Executor, {o thata Creditor gets the Of-
fice, or perhaps the Procuratar-fifcal, I fee
no Remedy. There is certainly no Action
given in this Cafe to the next of Kin againft
the Adminiftrator or Executor-dative to ac-
‘compt, a there is in the Cafe of an Executor
nominate. Nor is there par ratio, asit mult
be .the Fault of the next.of Kin; if they are
gut out of their Right where the Predeceflor
. - Aa 2 dies
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dies inteftate : And the Inftructions to the
Commiffaries 1666, do take it for granted, that
no fuch AQion is competent; for it obliges
the Procurator-fifcal, who failing others, is
allowed to confirm, to accompt to the Arch-
bithop or Bithop, he having three Shillings- -
for every Pound he brings in and makes Pay-
" ment of. Yet where fo many Steps are taken
to found the next of Kinin a legal Claim, we
are naturally led to complete the Scheme, by
giving them a Right in every Cafe. And it
is extreme likely, that if fuch a Queftion come
before the Court of Seffion, the Judges will
fuftain a Claim at the Inftance of the next of
Kin againft an Executor Creditor, and muito
magis againft the Procurator-fifcal confirming.
And what leads me to think fo, is the A& of
Sederunt 14th November 1679, in which it
is taken for granted, that an Executor Credi-
tor is liable to accompt, notonly to the Reli¢t
and Children, but to the next of Kin.

From this thort Hiftory of the Tranfmif-
fion of Moveables from the Dead to the Li-

ving,
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ving, it will be evident that there is no fuch
Thing, properly fpeaking, in the Law of this
Hland, as an Heir sn mobilibus. If a Will is
made, the Form of it is to name an Executor,
or Truftee, to diftribute the Effe&ts, according
to the Will of the Teftator, if expreft; and if
not expreft, according to eftablithed Rules.
If the Perfon dies inteftate, the whole move-
able Effe&s are underftood to be eo ipfo vefted
in the Ordsnary, or in Place of him, the Com-
miflaries in Scot/and, not in the Quality of
Heirs, but as Truftees to diftribute the Effets
to pious Ufes. Accordingly no Perfon is le-
gally intitled to take Pofleflion of an Inteftate’s
_ Effe@s, otherways than by an exprefs War-
rant from the Ordinary or Commiffaries. And
after the Reftoration, the Bifhops in Scotland
took great Care to preferve their Right. They
had Spiesin all Corners, and né fooner was a
Man laid in his Grave, than they thundered
out all the Artillery of the Law, to forcé his
Relations to apply for Letters of Adminiftra--
tion. But this Grievance, among others, was
redrefled after the Revolution, What was

fuffered
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fuffered with Impatience -under -the Jurifdic.,
tion of Bifhops, was not at all to be.endured
under the Jurifdiction of their Shadow, the
Commiffaries. Accordingly a Statute was
made, A& 26, P. 1690, diftharging fuch Pro-
fecutions in Time comlng, ‘¢ That no Perfon
« fhall be bound to give up Inventary of a De-
¢ fun@’s Geods; and that there fhall be no
« Confirmation, unlefs at the Inftance of the
« Relict, Cblldrcn, neareft of Kin, er Cre-
« ditors.” ‘It wasthe Intent of our Legxﬂaturc,
by this Statute, tho’ not faid directly, to transfer
to the Children or next of Kin, the Property of
the Moveables which belonged to the Deceafed,

thhout requiring any other A& or So}emmty,
but barely the apprehending of Poffeffion,
“This will be obvious, from conﬁdcrmg that,

bv the common Law, there is no other Form
known, of acquiring the Property of Move-~
ables, which belonged to a deceafed Perfon,
but by. Warrant. of the Ordz‘naix or -Com-
miffaries. . And when this Form is difpenfed
_with,_ without fubﬁltutmg any other, Poffe{-
ﬁon alone muft bave the Effect. It is ‘true,

R Con-
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Copﬁrmguoq:s not. Jalto%ghcr iaxd tfxde st is

ftill 'of Ufe to prcferve the Intromitter from
being liable to erdxtors be é:)nd thc Value of
the Subje&. ** But if" the”Children of heareft
of Kin are willing to take their Hazard, they
may fafely. enter-into; Pofleflion,” withgut apy. -
plying for a Title, . And :thus, after mych
wa.ndcrmg, the Trapfmxﬁ' 1pn of Moveahles
from. the Dead to the Living is broughg back
to its naturay Chanpcl and l’f:du(‘ﬂd to tb¢ '
funpleﬁ Form, .

I‘T remams only to be obferved That thq
in England the jus repreejém‘atzoms is intro-
duced to acertain Extent, in the Sueceflioh of
Moveables ab inteflats, we have not thoight
proper ta follow this PraGtice. We -adhere
firitly to the Law of Nature in movealsle
Succeflion, :by preferrmg the next in:Blood,
without Diftin@ion betwixt Male and Female;
and without regard to” the Prm.cce of Pn-
moocmture.. '

APPEN-
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A PPENDIYX

9%¢ HEREDITARY and INDEFEASIBLE
RiGuT of Kines.,

HE hereditary-indefeafible Right of
Kings, and Paffive-obedience and Non-
refiftance its genuine Offspring, are Doctrines
which of late have made a great Noife in Ex-
rope, and particularly in this Ifland. Some
RefleGtions upon this Subject, fuggefted by
the prefent unhappy Times, will make a pro-
per Appendix to the above Eﬂiy

When we confider Man, abftratted from
all pofitive Engagements, we find nothing in
his Nature, nor in his Situation, to fubjet him
to the Power of any, his Creator, and his
Parents excepted. The parental Power is at
an End, when Children are grown up, and
can provide for themfelves. At any Rate the
parental Power cannot fubfift longer than the
Life of the Parents; for it is not a Matter of
Property to be tranfmitted by Succeffion, fince

it
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it dcpends upon perfonal Circumftances.  And
fuppofing it a Subje& to bé taken by Succe(~
flon, if muft defcend to all the Children é-
qually, at leaft to all the Sons equally ; fot
Primogeniture, tis certain, is not a Privilege

of the Law of _Nature, but only of the
Fcudal Law. Hence it is a Principle em-
braced. by the graveft Writers, that all Man«

kind are born fre¢, and independent of one
anothen

© Man indeed is ﬁtted for . Socxcty‘ Hxs
Wants promipt Kim ta it, and his Inclinations
render it agreeable. . Accordingly we find Man-
kind almoft every where parcelled. dut into
Societies, ‘which have been ongmaﬂy formed
by accidental Circumflances, more ot lefs
extenfive. A Society of any Extent canmot
be without Government. The Members muf
have Laws to-determine their Differences, and
they muft have Rulers to put their Laws in
Execution. . At the fame Time, we find the
Cor)(htutlons of different Statcs, ‘with regard
to Govemmcnt, almoft as various, as are the
Bb Senti-
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$entiments of Men cancernipg it: Sothat tho’
Government be neceflary to the Well-being
of Society, yet from this Circumftance alone,
were we to look no further back, we may
conclude no particular Form to be.neceffary,
but that all are the Effe of Choice, or perhaps
in fome Meafure of Accident,

" LET us trace this Matter further, becaufe
ft is of Importance. Man is a fhy Animal,
and in his original State, rather averfe to So-
ciety. In that State his Wants are few, and
eafily fupplied; therefore we may readily
conclude, that while Acorns were the Food
of Man, and Water his Drink, there was nei-
ther Ufe nor Appetite for Society. Accor-
dingly we find Mankind originally in every
Corner of the Earth living in fcattered Habi-
tations, with little Intercourfe, except among
the Members of the fame Family, The Cul-
ture of Corn laid the Foundation of a more
extenfive Intercourfe, becaufe thereby mutual
Affiftance  became neceffary. When Arts
were mvcnted and Induftry increafed, it was

feund
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found convenient to herd together in Towns
and Villages. -From this. clofler Conpeétion
one Evil fprang, Oppofition of Interefts,. for--
therly rare ; which at firft was the Occafion
‘of: Quarrels: amd Bloodfhed, -and afterwards of
frequent Appeals to Men of Weight and Pro-
bity. In Time the Neceflity of fixed Judges
to determine Differences being difcovered,. the
Ele&ion of thefe Judges, which could not o-
therways. be than popular, was the firft Step
to'Government. 'The chief Magiftrate there-
fore was. originally no more but:the chief
Judge, whofe Powers were-gradually extend-
ed, as Cafes occurred, “which' required - the
Interpofition:of a Superior or Gévernor. Waf
introduced Slavery, as it fubjeéted ‘thofe taken
in‘Battle tothe . arbitrary ‘Will of their Con-
querors ; and abfolute Power ‘was too defire- -
able an Acquifition, to be confined to prxvatc
Petfons. The'chief Magifirate, howéver re-
pognant. it:is to the Nature “of his Office,
did often grafp at it: And 'Hiftpry ‘informs
us, That the chief Magiftrate, in different
Societies, has been often but too fuccefsful.

Bb 2 In
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In & Word, ablolute Independence and
abfolute Power are the two. Extremesy
and the latter, at leaft fo far as comcerns Soc
vereigaty, could never have been: jntroduced;
but by paffing througb al} the miermcdmto
Degrees,

. GOYERNMENT therefors s ope of 'thu
Arts which Neceflity has foggefted, which
Time and Experience have ripened, ind svhick:
muft be perpetnally fufceptible of farther I+
provements, . For Government, like all otheg
Arts, being invented for the Good of Mani
kind, it muft be the Privilege of ewery Socicty
to improve upon it, 2§ well as upon Mami
falkures or Husbandry, No-particular Forps
therefore can be peceflary, as mo particilag
Form is preferable to another, nnlefs fo far as
it has a greater Tendency to promeote its End,
the Good of the Socicty, Comparing Demen
gracy, Ariftocracy and Monarchy togczthc!'~
this is their common Stgndard. ~ .

.. Turre
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. PuERE is a-People:ivhabiting the Baeth;
wha -are 'not left t0 the Cheige of their Gan
vernors, bt age by Natuta fobjeCed. to- Mo
narchy,. -An. gvery Society, there is g Royal
Family, of a different Species from the other
Members... Every Monggch is bora- with
Marks of Royalty, of a. peeuliar Shape, and
with fuperiar. Beauty, . We may fuppafe, thes
the Excellencigs of the Mind are not inferios
te thofe of the Body; and no Wonder when
fuch. is .the.Cafe, that petfe Obedigace s
given through all the §itats, and that the Mo
parch’s Will i their enly. Law. Here the
~ Parts are juftly diftributed, the Sovercign fra-
med for Command, as the Subje@s for Obe~
dience,  each ip theie {everal Capicities equally
¢ontributing to the anly End of Govesnment,
the Well-being of the Socicty. = In this Com.
munity there €an be no firetching of Preroga«
tive on the-ape Hand, no Refiftance nor even
Murmurs an the other. The Monarch taughe -
by Nature, -that the Severeign Power isa Trof¥
which eught not to be abufed, . has. no Defire
but to promote the publick Welfare. The

. People
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People taught by Natare, ‘that paffive’ Obe-
dience - and Non-réfiftarice are the' Means
to ‘promote their Happinefs, iiphicitely fubs
ﬁmt thcmfelves to tbelr Monarch s 7W1ll
RS

WERE Mankind fo- framed for of Infeéts
we have béen- fpeakxﬁg, thefe “Gentlemen
would have Reafon-6n their Side; who de-
clare :fo firongly for* indefeafible-hereditary
Right, and th¢ fecipracal Duty of - pafive
Obedience and Ndn-refiftance’: :Were our
Royal - Family, like’ that of the Bees, ' diftin+
guithed from; thé Mass of thic People by fupe=
rior Excellencies,” whather of ‘the :Mind- of
Body, " were they uneiringly prompted by Na-:
ture:to. exercife. their Power for the: Weélfare
of the :8ociety, blind Obedience to their Will
would be a Virtné.. But when we trisft with
fovereign Power one of the common ‘Stamp
of Mankind, who has by Nature no Marks
of Royalty, and who perhaps-by Nature is
not. ficted. for Command, the Abfurdity - id
great, to maintain, That this Perfom ought to
be .undes. no Controul; and that wequght to
i con-
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cpntinue to truft him, " after repeated Inflanges”
of hxs-bctraym&thc Truft gqpa{ed,m him. ., .
) I HAVE no_ Occaﬁon to oonﬁgcr whether
Conqueﬂz be a -good Title, by the- Law_of
Nature, to- acqmrc the abfolu_te Dom}mon of
a State, as in Turky, where the Geand . Sigy
hior is fuppofed to be the Lord of the Man-
nor, and. all 'the People. hxs Slaves. This is
not Government,. the Chara@eriftic of which
is, Truft rcpofed in one for the Good of . the
whole. It is like'a private Eftate, which
thay be difpofed of by.the Proprietor with-
out Controul, 'and applied for his own Pu;-
pofes. It cannot be pretended ‘that the Klng
of Britaip has his’ Rxght by Conqueft; and
therefore no Support ‘can be brought to the
Argument from this Quarter.

THE Scheme, it muft be yielded, is fo fag
confiftent, that if we {uppofe the King’s Right
to be mdcfeaﬁblc and that he cannot be de-
prived of his Authonty, however much his
Meafures fwerve from the Rules of good -Go-

- 4 vernment,
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“vernment; it mbft follow, that the Peopls
are -tied to paffive Obedience and -Non-rex
filtance, as there is no Medium betwizt Re«
‘fiftance and Obedience, But whete is the
‘Poundation of the indefeafible nght“ of the
King, more thatt of any other Officer of the
State ? - Does it Hie in the Natne 7 Oneé thould
féarce think fo, when the Name is indiffe-
rently applied to Governors who have very
Tittle Power, as well as to thofe whofe Power
is the moft extenfive, It cannot lic in the
" Natufe of the Office, which being a Truft, i
undoubtedly forfeitable vpon Mal-adminiftra-
tion. It will perhaps be faid to lie in the
Conftitution’ of our Government. So fat
from' it, that ne Man is bound to obey the
King’s Commands, unlefs delivered in a cer-
tain - Form pre{bnbcd by Law. And even in
France, fuppofing it an abfolute Monarchy,
without any conftitutional Check upon the
King’s Actions, the King’s Power is notwith«
ftanding limited. There cannat be fuch a
Thing in Nature, as for a People voluntarily
to furrender their Libertics to the arbitrary
‘ - Wilt
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Will of any Man. The A& would be void
- as inconfiftent with the great Law of Nature,
Satius populi fuprema lex.

Bur the Favourets of this Do@rinie, when
beat out of thefé Entrenchments, have a Re-
treat, which they {uppafe impregoable. They .
-allow at laft that the King may do wrong, by
betraying the Truft repofed in him:. Byt
then they maintain, that a King having no

.Superior on Earth, can have no proper Judge
"of his AQions but God alone, from whom
his Power flaws; .and therefore is accoun~
able to'the Almighty only.” This is 2 For- -
trefs built upon Sand: All Power no doght
18 fram God, natural and Jegal; for be is the
Creator and Upholder of all Things. But
it follows from this, inftead of being contra-
dictory to it, that every Sort of Power is li-
mied by the Oppofition of other Powers,
natural or legal, which are equally from God
~ with the Power refifigd. Perhaps they meap
“that every King has his Commiffion from the
Almighty, and not from the People. Hi-
. Ce frory
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ftory alone may fuffice to inform us, that this
" cannot be, when there have exifted fo many
Kings unworthy of Command. But fuppo-
fing the Fa®, it does not follow, that this
: Commiffion is unlimited. On the contrary,
it muft be limited ; for who can patronize
-fo impious a Dottrine as that God fhould
give a dire@ Commiffion to any Being to
plague and perfecute Mankind, unlefs for
.their Sins? The Voice of Nature is the
Voice: of God; and it is a fixed Principle in
the Law of Nature, that where there is no
common Judge to appeal to, the ‘Party inju-
red may do himfelf Juftice, The Laws are
fuperior to the King, and thefe he ‘muft be
judged by. - And fuppofing an abfolute Go-
vernment in the ftriGteft Senfe, where the
King’s Will is Law, yet there is always one
Law -above him.  If his Altions generally
. tend to Defiruction, ‘inftead of Government,
‘the People,-who have no Judge to appeal to,
may lawfully do themfelves Rxghr Salus

populz eft ﬁzprema lex.

4+ : But
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.BuT’ after all; where is the Neceflity of
Gad’s extraordinary Interpofition, by grant-
ing his immediate Commiffion to Kings,
when in other Matters he chufes to govern
the World by fecond Caufes and. ordinary .
Means? Why fhould we fuppofe, that Man- -
kind are deprived of their natural Privilege
of chufing their firft Magiftrate, more than
of chufing thofe that are fubordinate? Where
is this Commiffion recorded? Is it given to
all Rulers who have the Name of King, or.
are fome Nations peculiarly henoured ? Is it,
given to all Sovereigns in general, whether,
honoured with the Name of King or not?
Had all the Crown-Vaflals in France, Dukes,
Earls, Barons, .this Commiffion, who ufurped,
and, for many Ages, poflefleda Sort of Sove-
reignty within their own Territories? Thefe
are puzzling Queftions, and it would require
an exprefs Revelation to put an Eod to
the Doubts that arife from them. The le-
giflative Power one fhould imagine is of a
fuperior Rank to that of the King, becaufe
it gives Laws to the King; yet no peculiar

Cc2 Inter-
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Interpofition of Providence is pretended in

its Behalf. This Body is left to be model-"
Jed by Choice or by Actident. The Govern.

‘ment of the World is after this Manner car- -
ried on; and yet nothing happz=ns, we may

prefume, contradiQory to the original Plan of
Providence: Why then a peguliar Providence

in Behalf of Kings, or an immediate Rovela+

tjon, when there appears to be no Neceffi-

ty? We cannot, without Impiety, admit of
the Suppofition, when, fo far as weak Man

can conjeCture about the Operations of thg:
Almighty, he never interpofes by extraordina.

1y Means, unlefs where the ordinary Difpen-

fations of Providence prove infufficient to ana.
§wer his Purpofes: We may therefore con-

clude, with the higheft Degree of Affur-.

?,nce that Kings have no other Commiffi-

n from God, but what every Magiftrate

has, fupreme and fubordinate, who is legal-

ly elected according to the ftanding Laws of

the Society to which he belongs,

Bur
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" But Doubts and Difficulties'multiply up-"
oh us. Were all the Nations pointed out by
an exprefs Revelation, who, like the Fetws of
old, are to be governed by Magiftrates of
God’s exprefs Appointment; were all the:
Families pointed out who are to bear his®
Commiffion, the Revelation would fill be
imperfect. It i$ not enough to point out the
Faniily ; the Rules of Succeflion muft alfb be:
afcertained, that there be-no Difpute about:
the particalar Perfons who are to enjoy this
Hereditary-indefeafible Right. Here, without
a2 new Revelation, we are left in a great Mea-
* fure at an Uncertainty ; forare we to follow;
the Rules of England or France? Are weto
be guided by the Law as at prefent eftablith<
¢d, or gsit was three Centuries ago? What-
gver Rules are followed, we muft be fenfible
they are in a great Meafure arbitrary, the Off-
fpring of Accident, or of the flendereft Feelings
of the Imagination, and eftablithed by Cuftom
only. Has not this a ftrong Appearance of
leaving to every Nation the Choice of their
own chief Magiftrates? Kings were at firft

gene-
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generally chofen for Life. It crept into.Prac-
tice to make all publick Offices hereditary ;
and fo the fovereign Powcr has gencrally
come to be hereditary, partly from the Bent,
of the People, and partly to avoid the Incon-
veniencies \which ele&ive Momrch); is fub-
jeGed to. But after what Manner is this he-
reditary Right of Kings carried on? Not by a-
ny univerfal Law, exprefly revealed or wrought
into the Nature of Man; fo far from it, that
the Rules of Succeffion are different in every
different Country,, eftablithed by Cuftom a-
Joue, or, in other Words, by the Confent of
the People. In France, for Example, the Fe-
males are totally excluded, Have Females
by the Appointment of the Almighty this in-
defeafible Right of Succeffion ? If they -have,
France for many Ages have been in a damn-
able Error. If not, the Load of the Guilt
auft ly upon England, and upon many other
Countries who admit of Female Succeffion.
‘In my Apprehenfion, the Confequence can-
not be evaded, otherways than by fairly ac-
knowledging, that God in this Matter, as
well
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well ‘as"in others, works by .fecond Caufes
without any dire& Interpofition, leaving eve-
ry Nation to' be governed by Laws of their
-own Appointment. - And indeed nothing looks
liker 2 Contradicion, than to ‘fuppofe, that
‘hereditary Monarchy is the Appointment of
the Almighty, and that he has beftowed- upon
every Heir an indefeafible Right, not to be
difpenfed with upon any Occafion whatever,
without pointing -out, by infallible Marks,
the Perfons who' are to enjoy “this extraordi-
nary Privilege ; for this would be to command
us, under the Pain of Damnation, to give entire
-Submiffion to Perfons, as Rulers appointed by
him, without revealing who thefe Perfons are,

- AnoTHER Inference may be drawn fram -
the Doubtfulnefs of the Law. of Succeflion.
Itisa felf-evident Propofition, that no Right
‘can be fronger; than the Title upon' which
it is founded. No Title is more {lender, in
‘moft Inftances, than that of Succeffion. * How
then can it be maintained, that the hereditary
‘Right of Kings is indefeafible, when the Title

i upon
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upen which the Right is founded is fo weak
and fo arbitrary. Ithink we may with Cer-
tainty conclude, that fuch a Right muft, upon
every Qccafion, give Place to the primary
Rights of Nature, {uch as tend to our Pre-
fervation and Well-being: And therefore that
-any particular Heir may be fafely fet afide,
when he becomes dangerous to the Society.
For this is affuredly the Voice of God, That
inevery Conflic the weaker Right mutft yicld
tothe ftronger, . Nay, we may go one Step
further, that if the Good of the Society can
‘be more promoted by a different form of Go-
vernment, hereditary Right may be laid afide
altogether without any Crime ; fince.the Good
of the Society is an Object of much greater
Importance than the Rxght of any parncular
Family can be.

Toucning the Family of Stewart, no
Right haslefs the Air of Divine Autharity than
what they had to the Crown of Brit¢in. To
look no further back than to the Competition
betwixt Bruce and Baliol, which, in thefe .

Days,
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Days, al)‘%ear;'d, and truly was an intricate
Affair: Was Baliol a King by Divine Ap-
jii?‘intmcqt, when he was acknowledged and
fubmitted to, in confequence of an  Award
given by Edward of England, who plainly
manifefted, by the whole Courfe of his Pro-
ceedings, that he was more fwayed by politi-
cal Confiderations, than by Juftice and Equi-
ty ? Unhappy is the Condition of that People,
who, under the Pain of Damnation, muft
yield paffive Obedience and Non-refiftance to
a Monarch, and yet have no better Authority
to dire¢t their Duty, than fuch an Award.
It will be faid, that the Merits of the Caufe
. were with Balol. But how the Patrons of
the Divine Right of Kings thould come to a
Certainty in this Matter, 'm at a Lofs to
underftand. For not to mention the Preten-
fions of his Competitor Bruce, it is perhps
not’ extremely clear, that a Female' has any
Divine Right to a Crown; at leaft, there is
no Inftance of this amongft the Fews. And
if Females are admitted, I cannot fee why the
Kingdom ought not to be fplit amongft Fe-
Dd m:le
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male Heirs, as well as a private Eftate. If
Right to a Crown be confidered as a Mattet
of Property, there certainly ought to be no
Difference.  But laying afide all Diffitulties,
and fuppofing Baliol’s Right of Primogeni-
ture to be invincibly good, ’tis plain Robert
Bruce could have no Divine Right, nor can
the Stewarts have a Divine Right who de-
rive their Right from him. It is but a mean
Subterfuge, That none of Baliol’s Race ap-
pear to claim the Crown.  Will it be faid, that
this Nation continued in an obftinate Courfe
of Rebellion againft the ng of Heaven, fo
long as any of” Baliol’s Race exifted ? How
do we know they do not at prefent exift? It
is our indifpenfible Duty to fearch for the King
whom God has given us, thro’ every Corner
of the Earth. °'Tis equally our Duty to
refufe our Obedience to an Ufurper; and he
muft be fo, who has not a hereditary Right,
and confequently, is not of God’s Appoint-
ment, Let us keep in View that Prefcripti-
on, poﬁtxve or negatxvc, can avail nothing,

which
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| ‘which has no qther Foundation but univerfal
Confent, . implied from a long Acquiefcence.

" Tue Afferters of this Divine Right dare .
not yield,. that Baliol forfeited' the Crown of
‘Scotland, by acknowledging himfelf to-be the
'King of England’s Vaffal ; for this would be
juftifying the late Revolution in every Point,
‘Making an independent Kingdom a Fief of
‘another Sovereignty, iy not. more fubverfive
of the Conftitution, than the Meafures are,
which were purfued by Fames VII. during
the whole Courfe of his Reign. And if the
 People of Scotland could lawfully judge, that
Baliol had fubverted the Conftitution, and
upon that Judgment transfer the Crown to
another ; the People of Britain had the fame
Title to give Judgment againft Fames VII.
and to declare that he bad forfeited the Crown.

WiTH regard to England, the Pretext of

a Divine Right is ftill more lame, if poffible.
William the Conqueror was a Baftard, and
could have no Divine Right to the Dukedomn
Dd 2 of
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of Normandy ; ‘nor did he himfelf | prctcnd any
other Right fo the Crown of Engldnd, than
by the Teftament of Edward the Confeflor.

But fuppofing him to have conquered England

which will not bereadily yielded, he certain-
Ty did not conquer his Norman Subje@ts who
came over with him to England, and from
whom, for ought we know, a great Part of
the Nation ate defcended. ‘The Stewdris
therefore who have no other ‘Claim to the
‘Crown ‘of England, but by a Female Con-
nection with the Race of William the Con-
queror, cannot, with any Shadow of Reafon,
infift upon their belaved Doétrine of a Divine
Right, fo far as concetns the Engl“ /b, Who

. are of Norman Extraéhon

'Urox the whole, fuppofing the heredita-

'ry Right of Kings to be the Appointment of

God, indefeafible -and indifpenfable, the fol-
lowing Points ought to be afcertained ; 1o,
ththcr this Law be univerfal, to take Place
over the wholc Earth, or if it be limited to
certain Nations, and what thefe Natious are.

2do,
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2do, To whit particolar Families -does ‘this
‘Divirie Righit belong, which are thus made fa-
perior to the reft of Mankiid. 3%, The
‘Rulés” of Sticceflion, which concérn thefe
‘particulir Farnilies, ought ‘tb be -diftinét anif
» perfpxcuous, “fo as to procure a perfelt A-
grecmcnt ‘ainongft ‘Mankind, as about ‘the
‘primary Laws df Nature. 4#s, Thefe Rulés
_ought ‘to “be wrought irito our Nature, and
‘the Tranfgreflion of ‘them attended with the
ftrongeft ‘Senfe of ‘Immorality, like Treach-
“ery or Murder. 'Were'thefe Points thorough-
ly cleared, ‘the Scheme might be confiftent.
* But as ‘it ftands, it'is attended with Poubts
and Darknefs, to lead every honeft Heart
who efpoufes it, into endlefs Perplexities,

Mobzgn Hiftories are full of “the Evils

. occafioned by difputed ‘Succeflions; they are
ftill fuller of the Evils occafioned By Conteits
about the King’s "Prerogative. There can
be no Moderation in fuch Controverfies,
where God Almighty is' made a Party, and e-
very Perfon called imipious who takes the op-
. pofite



214 ON HEREDITARY AND

pofite Side. Hereby it comes, that this Doc-
trine of hereditary indefeafible Right - in -
Kings feldom fails to break the Peace of So-
ciety, to fofter inveterate Enmities, and to
be the Source of endlefs Wars; of which,
were there no other Evidence, the prefent
Times afford a deplorable Inftance. So that,
if we are to give any Parent to this Doérine,
other than blind Enthufiafm, we can never
afcribe it to a good Being. And indeed if
there isan invifible Power, a greater Enemy
to Mankind than another, he could ‘net pof-
fibly inftill into usa more poifonous Prin-
ciple. Plague and Famine are nothing to it,

BuT, tho’ I have been defervedly fevere up-
on the Doétrine, I would not be underftood to
pafs the fame Cenfure upon its Votaries, I am
fenfible the further removed a Tenet is from
Truth, theDifficalty of Converfion, is propor-
tionally great. *Tis like Love beftowed upon
an ugly Woman, which is obferved to be ever
without Bounds. ‘The Facobites, fuch as are
not of defperate Fortunes, certainly deferve
) Com-
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. Compaflion, even while they are laying wafte
. their Country by inteftine Commotions. They
can have no other Motive but Principle, when
they venture their Lives and Fortunes in the
Service of their Idol Prince ; as their Profpe&
of Succefs can never balance the Hazard.
What Pity it is they were not employed in
a better Caufe. But if nothing elfe will o-
pen their Eyes, ought it not to have fome .
Weight, that there is nothing more repug-
nant to the Laws which muft govern all So-
cieties, than for any fingle Man, or Set of
Men, to force their Opinion upon the Ma-
jority. How would they relith the Beha-
viour of a Member of their own Parliament,
who fhould endeavour by Force of Arms to
oblige the whole Body to fubmit to his Sen-
timent? Or how would they relith it, that
a Body of Men fhould rife in Arms upon no
better Pretext, than that of doing right to
2 Friend whom they fuppofe to be unjuftly
condemned by the whole Body of Judges?
Is it not an Excufe commonly given by Ban-
ditti; for robbing on the Highway, that they

are
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are hat making Reprifals upon Acepunt of
 Goods unjuftly wrefted from them by Au-
‘thority of Law? Yet this is precifely the
prefent Cafe, The late King Fames was fet
afide by the fovereign Authority of the
Nation, that is, by the A& of the Majo-
rity, who, from the very Nature of Society,
muft be the pltimate Judges, in all Matgers
which concern their Prefervation and Well-
being. Perhaps he was unjuftly condemped.
Be it fo for Argument’s Sake. But an ulti-
mate Judgment muft lic fomewhere, with-
out further Appeal. It muft be a fundamen-
tal Law in all Societics to gcquiefce in this
ultimate Judgment, right or wrong, without
which Concord cannot be preferved, but for
a Moment. No honeft Remedy after this can
remain, but to defert the Society and to join
fome other, where the Rules of Juftice are fup-
pofed to be better obferved. Can it be thought
that the Right of any Man in a Society, fup-
pofing him to be a chief Magiftrate, trufted
with the greatet Powers, is fuperior to the
fundamental Laws of the Society, whence

3 he
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he derives this Right? It is an Abfurdity, the
fame, as, thata Part is greater than the whole.
It were to be withed, that Gentlemen would
ferioufly confider this Matter, who are fo ftre-
nuous for the Claim of an abdicated King,
and who would embroil Heaven and Earth
to compafs the Reftoration of the Family.
And would they but allow themfelves to think,
with any Degree of Coolnefs, they would foon
be convinced, That the Peace of Society is an
Obje&t of greater Importance than the Right
of any particular Man can be, fuppofing him
to be defcended from a thoufand Kings.

Ee NOTE
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NO TE of. ﬁme Tbmgs omitted in tbe Eﬂ'ay
upon Honour and Dignity, -

. b

HERE appears upon the Records 2™
. Form of creating Peers, different from °
any above mentioned.” One remarkable In-~'
ftance, isan A& of the 7th Parliament, Jfames
V1. anno 1 581, bearing, That the Lands of
Doun, c. were feued by Queen Mary to Sie
Fames Stewart of Doun Knight, his Heirs, &c, -
_ fubfuming, that the faid Sir fames being de- -
fcended of the Royal Blood, ¢ therefore his -
‘ Highnefs, with Advice of his three Eftates, -
“ erells, creates, unites, annexes and incorpo-
*¢ rates all and fundry the forefaid Lands, Of- -
¢ fices, and other Particulars above written,
“in an Lordfkip, to be called in all. Time
‘ coming the Lordthip of Doun, decerning
« and ordaining the faid Sir Fames, his Heirs
.*¢and Succeflors, fpec:ﬁcd in the Infeftment,
«¢ inall Time coming, to be called and intitu-
*¢ led Lords of Doun, who fhall have the Ho-
*“ nour, Dignity, Place and Preheminence of
¢ a- Lord of our foverclgn Lord’s Parliament,
€« lﬂ




(-1 -
¢ in all Parliaments, Affemblies, and other
¢« Conventions, with hns Arms cﬁcnmg there- -
“ to; and giving unto him all Honours, Dig-
“ nities and Preheminencies which pertained,
« or of Right and Confuetude onght to per-
“ tam, toa Lord of Parliament,”. . -

THis Form, ’tis prcfumed has . hcen i
troduced, in Imitation of the old Form of
creating ‘an Earl, by erecting his Lands into
a County. And hence the Defign and Ufe of
ereing Lands into a Dominium er Lordfhip.
Patents in the above Form are donbtlefs of the
ng s Grant, as well as other Patents, This,
in favours of Lord Doun, -has been done in .
Parliament for the greater Solemnity, the King -
being at that Time under Age. -

P I N IS









[

)






